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NORTH TEXAS MUNICIPAL WATER DISTRICT
501 E. Brown Street
Wylie, Texas 75098
(972) 442-5405

Board of Directors
Agenda

Thursday, November 21, 2024 2:30 PM REGULAR MEETING (IN PERSON
AND BY VIDEOCONFERENCE)

Notice is hereby given pursuant to V.T.C.A., Government Code, Chapter 551, that the Board
of Directors of North Texas Municipal Water District (NTMWD) will hold a regular meeting in
person and by videoconference, accessible to the public, on Thursday, November 21, 2024,
at 2:30 p.m., at the following meeting location: NTMWD Administrative Offices, 501 E. Brown
Street, Wylie, Texas 75098.

The Presiding Officer and a quorum of the Board of Directors will be present at the meeting
location or by videoconference with two-way video and audio communication between Board
members participating at the meeting location and by videoconference. The public may attend
the meeting in person at the meeting location. Audio and video of Board members
participating by videoconference will be broadcast live and will be visible to members of the
public. The meeting will be recorded and available on the NTMWD website after the meeting.

Members of the public wishing to listen to live audio of the meeting may do so by calling in at
(469) 210-7159 or toll free (844) 621-3956 and entering the following access code: 928 587
040. Please note this line will not provide for two-way communication and public comment at
the meeting must be made in person at the meeting location.

L. CALL TO ORDER

Il INVOCATION

M. PLEDGE OF ALLEGIANCE

IV. PLEDGE OF ALLEGIANCE TO THE TEXAS FLAG

V. ROLL CALL/ANNOUNCEMENT OF QUORUM

VI. OPENING REMARKS

A. President’'s Remarks concerning current events, recognitions, conduct of
meeting, posted agenda items, committee assignments, and related matters
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VII.

VL.

XI.

B. Executive Director’s Status Report concerning legislation and regulatory matters,
strategic plan, budgets, current projects and ongoing programs of the District
including the Regional Water System, Regional Wastewater System, Regional
Solid Waste System, Watershed Protection, and Water Conservation

A. November 2024 Board Memorandum 24B-11
PUBLIC COMMENTS

We welcome members, customers, and the public to participate during the public
comment period of the meeting. Before the start of the meeting, speakers must
complete and submit a “Public Comment Registration Form.” During this portion of the
meeting speakers will be recognized by name and asked to provide their comments.
The time limit is three (3) minutes per speaker, not to exceed a total of thirty (30)
minutes for all speakers. The Texas Open Meetings Act prohibits the Board from
discussing items not listed on the agenda, however, Board members may respond with
factual or policy information.

DISCUSSION ITEMS

A. Oklahoma Red River Boundary Commission Update
EXECUTIVE SESSION

The Presiding Officer will announce that the meeting will move into closed executive
session and identify the agenda items to be discussed in executive session. At the
conclusion of the executive session, the public meeting will resume.

There are no scheduled Executive Session items

RECONVENE INTO REGULAR SESSION

In accordance with Texas Government Code, Chapter 551, the Board of Directors of
NTMWD will reconvene into regular session to consider action, if any, on matters
discussed in Executive Session.

There are no scheduled Executive Session items

CONSENT AGENDA ITEMS

The Consent Agenda allows the Board of Directors to approve all routine,
noncontroversial items with a single motion, without the need for discussion by the
entire Board. Any item may be removed from consent and considered individually upon
request of a Board member or NTMWD staff member.

A. October 2024 Regular Board Meeting Minutes 24C-42

The Executive Director and NTMWD staff recommend the Board of
Directors approve the minutes of the regular Board meeting held on
Thursday, October 24, 2024, as presented.
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B.

Modification of Capital Projects Request 24C-43

Recommend the Board of Directors approve the November 2024,
Modification of Capital Projects Request as presented.

Texoma Raw Water Pipeline No. 2 and Texoma Raw 24C-44
Water Pipeline to Leonard Water Treatment Plant (WTP)

Pipeline - Request for Authorization to allow use of

Alternate Project Delivery Method; Project No. 101-0633-

23 and No. 101-0642-24; Resolution No. 24-48

Authorize the use of Construction Manager at-Risk (CMAR) project
delivery method for the Texoma Raw Water Pipeline No. 2 and the
Texoma Raw Water Pipeline to Leonard Water Treatment Plant (WTP)
Pipeline project.

Wylie Water Treatment Plants I, Il, lll, and IV (I-IV) Filter 24C-45
Media Improvements - Request for Authorization to

allow use of Alternate Project Delivery Method; Project

No. 101-0615-22; Resolution No. 24-47

Authorize the use of Construction Manager At-Risk (CMAR) project
delivery method for the Wylie Water Treatment Plants (WTPs) I-IV Filter
Improvements project.

Interlocal Cooperation Agreement between the North 24C-46
Texas Municipal Water District and the City of Mesquite

regarding Mustang Creek Interceptor Improvements;

Project Number 509-0656-24, Resolution No. 24-51

Authorize the execution of an Interlocal Agreement between the North
Texas Municipal Water District (NTMWD) and the City of Mesquite (The
City).

Xll. AGENDA ITEMS FOR INDIVIDUAL CONSIDERATION

GENERAL / ADMINISTRATIVE AGENDA ITEMS

A.

Water System Variable Cost Rebates for Fiscal Year 24-6075
2023-24

Authorize the rebate of funds in the amount of $14,205,079.46 paid by
applicable Member Cities and Customers per the District’s Water Variable
Cost Rebate Policy, Section 6 of the Finance Policies Manual.
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WATER AGENDA ITEMS

B.

Resolution Establishing a New Customer Rate and 24-6076
Premium Methodology for the Regional Water System;
Resolution 24-52

Adopt Resolution 24-52 establishing a new customer rate and premium
methodology for the Regional Water System

Authorization of Wholesale Water Agreement between 24-6077
Royse City and Hunt County Municipal Utility District
(MUD) No 4.

Authorize a wholesale water sales contract between the City of Royse
City (City) and the Hunt County MUD No.4 which a portion is located
outside the current City Limits and Extraterritorial Jurisdiction (ETJ).

Leonard Treated Water Pipeline to Farmersville 24-6078
Delivery Point; Project No. 101-0632-23;
Engineering Services Agreement Final Engineering

Authorize an engineering services agreement (ESA) to HDR Engineering,
Inc. in the amount of $5,199,428 for final engineering design for the
Leonard Treated Water Pipeline to Farmersville Delivery Point project.

North Garland Ground Storage Tank; 101-0572-20; 24-6079
Tabulation of Bids and Award of Contract, Additional

Engineering Services, and Authorize Inspection

Services

Authorize award of a construction contract to Felix Construction Company
in the amount of $25,269.786, additional engineering services to JQ
Infrastructure, LLC in the amount of $226,222, and Internal Inspection
Services in the amount of $577,200.

WASTEWATER AGENDA ITEMS

F.

Post-Transition Wastewater Operations Support 24-6080
Agreement Between the North Texas Municipal Water
District and City of Farmersville

Authorize the Executive Director to execute a Post-Transition Wastewater
Operation Support Agreement between the North Texas Municipal Water
District (NTMWD) and the City of Farmersville (the City) allowing the City
to request support as needed in operating its Wastewater Treatment
Plants No. 1 and No. 2 (WWTPs) during the City’s transition in operating
the plants.
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REAL ESTATE AGENDA ITEMS

G. Texoma Raw Water Pipeline to Leonard WTP Pipeline 24-6081
Project No. 101-0642-24; Resolution No. 24-49; Right of
Way Acquisition Program
Authorize funding in the amount of $8,400,000 and adoption of
Resolution No. 24-49 to acquire permanent and temporary easements for
the Texoma Raw Water Pipeline to Leonard WTP Pipeline project.

H. 121 Regional Disposal Facility; Resolution No. 24-50; 24-6082

XIlL.

Second Amendment of General Warranty Deed on
65.425 Acres near the 121 Regional Disposal Facility

Adoption of Resolution No. 24-50 extending the period for Melissa
Independent School District’s requirement to use 65.425 acres (Property)
for school purposes by five (5) additional years for a total of twenty-five
(25) years or the title shall immediately revert to the North Texas
Municipal Water District (NTMWD).

Preliminary Development Agreement with Bois d’Arc 24-6083
Lake Acquisitions, LLC

Authorize execution of a Preliminary Development Agreement with Bois
d’Arc Lake Acquisitions, LLC, a subsidiary of Lakewood Capital Group, to
construct improvements and use shoreline on NTMWD property adjacent
to Bois d’Arc Lake for residential purposes and authorize the subsequent
execution of a Lease and Use Agreement with the future property owners
association (POA) who will own the improvements as required by the
Preliminary Development Agreement.

CLOSING ITEMS

A.

Opportunity for Board members to provide feedback or request potential future

agenda items.

XIV. ADJOURNMENT
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REQUIRED LEGAL NOTICES

The Board of Directors is authorized by the Texas Open Meetings Act to convene in
closed or executive session for certain purposes. These purposes include receiving
legal advice from its attorney (Section 551.071); discussing real property matters
(Section 551.072); discussing gifts and donations (Section 551.073); discussing
personnel matters (Section 551.074); or discussing security personnel or devices
(Section 551.076). If the Board of Directors determines to go into executive session on
any item on this agenda, the Presiding Officer will announce that an executive session
will be held and will identify the item to be discussed and provision of the Open
Meetings Act that authorizes the closed or executive session.

Persons with disabilities who plan to attend the NTMWD meeting and who may need
auxiliary aids or services are requested to contact Shannon Sauceman in the NTMWD
Administrative Offices at (972) 442-5405 as soon as possible. All reasonable efforts will
be taken to make the appropriate arrangements.

Pursuant to Section 30.05, Penal Code (criminal trespass), a person may not enter this
property with a firearm. Pursuant to Section 30.06, Penal Code (trespass by license
holder with a concealed handgun), a person licensed under Subchapter H, Chapter 411,
Government Code (handgun licensing law), may not enter this property with a
concealed handgun. Pursuant to Section 30.07, Penal Code (trespass by license holder
with an openly carried handgun), a person licensed under Subchapter H, Chapter 411,
Government Code (handgun licensing law), may not enter this property with a handgun
that is carried openly.
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NORTH
TEXAS

MUNICIPAL

WATER

DISTRICT
TO: Board of Directors
FROM: Jenna Covington, Executive Director
DATE: November 15, 2024

SUBJECT: November 21, 2024, Board Meeting

As we near Thanksgiving, we all enter a time of reflection and gratefulness. This year
has been full of both challenges and victories for the District. I will always be grateful
for a Board of Directors who provides both long-range vision for our region and the
means to achieve it. The entire NTMWD staff daily greatly appreciate your drive,
encouragement and support to provide for the needs of the 2.3 million people we
serve across the region.

There are two quick reminders I wanted to mention up top. First, we are hosting an
open house for the Board and staff at 1:00 PM in the Training Room before the Board
Meeting. This is a chance to highlight some of the recently implemented
advancements, including the new green stormwater irrigation system, GIS
technologies and improvements to the Training Room. We will have cookies and
drinks available for this come-and-go event.

Second, if you have not had a chance to fill out the Executive Director Evaluation
Form, the deadline is November 21. The form needs to be submitted to the outside
counsel. If you have any questions, please get in touch with Brian Brooks.

Strategic Objective Highlight: 1.4.3: Implement an Inflow and Infiltration
Monitoring and Communications Plan.

Inflow and Infiltration (I&I) is excess water that flows into wastewater pipes from
groundwater and stormwater. Infiltration occurs when groundwater seeps into
wastewater pipes through cracks in pipes and other infrastructure. Inflow is surface
water that enters the wastewater system through opened manholes and other
surface openings in the system. Inflow and infiltration impact the capacity of the
wastewater conveyance and treatment facilities. As a result, wastewater
conveyance systems can overflow, and wastewater treatment processes can be
disrupted, allowing wastewater to be discharged to the environment.

The Wastewater Conveyance Team reviews the flow recorded at permanent billing
meters throughout the system annually to identify areas experiencing elevated
levels of I&I during wet weather conditions. The team visually inspects high-priority
pipelines yearly based on the flow data collected. Recently, the team completed the

501 E. Brown Street, P.O. Box 2408, Wylie, Texas 75098-2408 | Phone: 972-442-5405 | www.ntmwd.com



third year of this program and identified and corrected multiple potential sources of
I&I located within District and Member/Customer systems.

Additionally, the Planning Department performs capacity assessments of the
Wastewater Conveyance System on a routine basis. Through these capacity
assessments, we recently completed the installation and monitoring of 150
temporary flow meters across multiple basins. Data from this effort will be utilized
to calculate and evaluate I&I rates throughout the District and Member/Customer
systems.

An additional component of the initiative is to broadly communicate I&I
observations. I&I is a regular topic discussed at bi-monthly meetings with our
partner cities and a focus of outreach efforts. The recent temporary flow monitoring
project results will be shared with each city once finalized.

In Fiscal Year 2025, the Wastewater Conveyance Team is slated to install
temporary flow monitors within the regional collection system at strategic locations
to continue identifying locations with elevated levels of I&lI.

Customer Premium

This month, I am pleased to bring you the resolution to a very long-standing “big
rock.” After months of engagement with members, customers, consultants, and the
board, we are at a point where we can bring this decades-old issue to a close.

While this has been a very time-consuming issue, I believe the approach the
District took to build consensus has led to better understanding among Members
and Customers, greater trust in the transparency of the process and, ultimately, a
better solution for all those involved.

North Texas Municipal Water District MEMO | Page 2
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11/21/2024 Consent Agenda Item No. 24C-42

October 2024 Regular Board Meeting Minutes

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors approve the minutes of
the regular Board meeting held on Thursday, October 24, 2024, as presented.

Note: See the attached document for detailed information.
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NORTH TEXAS MUNICIPAL WATER DISTRICT
501 E. Brown Street » Wylie, Texas 75098
(972) 442-5405 — Phone
(972) 295-6440 — Fax

MINUTES OF REGULAR MEETING
OF THE BOARD OF DIRECTORS
OCTOBER 24, 2024

The North Texas Municipal Water District (NTMWD) Board of Directors met in a regular meeting
on Thursday, October 24, 2024, at 2:30 p.m. Notice of the meeting was legally posted in
accordance with Government Code, Title 551, Open Meetings.

CALL TO ORDER

Vice President David Hollifield called the meeting to order at approximately 2:30 p.m.
Vice President Hollifield advised the following regarding the meeting:

The meeting today is being conducted in person with two-way video and audio
communication between Board members participating by videoconference, establishing a
quorum. The public may attend the meeting in person. Audio and video of Board members
participating by videoconference will be visible. Members of the public wishing to listen to
live audio from the meeting may do so by calling in.

INVOCATION

Director Marvin Fuller offered the invocation.

PLEDGE OF ALLEGIANCE

Vice President Hollifield led the Pledge of Allegiance.

PLEDGE OF ALLEGIANCE TO THE TEXAS FLAG

Vice President Hollifield led the Pledge of Allegiance to the Texas Flag.

ROLL CALL/ANNOUNCEMENT OF QUORUM

The roll was called, and attendance was confirmed as follows:
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DIRECTOR IN PERSON REMOTE ABSENT
Terry Sam ANDERSON d

Rick CROWLEY N

George CRUMP \/

Lori Barnett DODSON N

Phil DYER

Joe FARMER

Marvin FULLER

David HOLLIFIELD

2 | 2| 2| 2| <&

Chip IMRIE
Blair JOHNSON v
Ronald KELLEY

James KERR

Geralyn KEVER

Alan McCUISTION

Rick MANN

Jack MAY

Don PASCHAL
Richard PEASLEY
George PUREFOY

Randy ROLAND \
Keith STEPHENS
Ray STEPHENS
Jody SUTHERLAND d

P - - = - - =

2

John SWEEDEN N

Larry THOMPSON d

The following NTMWD legal and professional consultants attended the meeting:
e Lauren Kalisek — Lloyd Gosselink Rochelle & Townsend
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Minutes October 24, 2024

VL.

OPENING REMARKS

A

President’s Remarks concerning current events, recognitions, conduct of meeting,
posted agenda items, committee assignments, and related matters

Vice President Hollifield reminded Directors that during November and December
the Board meetings will be held on the third Thursday rather than the fourth
Thursday. The committee meeting schedule will also be moved up a week early.

He reviewed the tentative meeting schedule for November 2024 as follows:
o Wednesday, November 6:  Executive and Finance Committees
= Wednesday, November 20: Legislative, Water, and
Wastewater Committees
o Thursday, November 21: Board Meeting

Executive Director’s Status Report concerning legislation and regulatory matters,
budgets, current projects and ongoing programs of the District including the
Regional Water System, Regional Wastewater System, Regional Solid Waste
System, Watershed Protection, and Water Conservation

Executive Director Jenna Covington said a new recruitment video targeting
veterans is complete and will be available to the public beginning on Veteran’s
Day, November 11, 2024. Due to technical difficulties with the video during the
meeting, Executive Director Jenna Covington stated it will be provided to the Board
in the weekly update.

Assistant General Manager Billy George recognized members of the NTMWD
Operations Challenge Competition Team, Centrifugal Force, who placed second
overall at WEFTEC 2024 in New Orleans.

Mr. George also recognized supervisors from five of the District's wastewater
treatment plants for having no violations during 2023. Each received a Gold Peak
Performance Award from the National Association of Clean Water Awards.
Recipients include:

o Rowlett Creek RWWTP (Jason Pittsinger)

Floyd Branch RWWTP (Jason Pittsinger)

Seis Lagos WWTP (Jason Fisher)

Panther Creek WWTP (Baron Snelgrove)

Buffalo Creek WWTP (Jason Fisher)

Bear Creek WWTP (Jason Fisher)

Assistant General Manager Jeff Mayfield provided some background information
on the SWANA Road-E-O competition. He recognized two employees, Robert
Quinonez and Will Tomlinson, on their first place awards.

Executive Director Covington stated that progress continues on the boundary
adjustment between Texas and Oklahoma at the Texoma Pump Station site. The
agreement has been approved by Texas and on October 30" the Oklahoma
contingency will review and consider the boundary adjustment. Upon approval,
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VIL.

VIIL

this will bring a final resolution to bringing the District’'s Texoma Pump Station back
into the State of Texas.

PUBLIC COMMENTS

Prior to the start of the meeting, speakers must complete and submit a “Public Comment
Registration Form.” During the public comment portion of the meeting, speakers will be
recognized by name and asked to provide their comments. The time limit is three (3)
minutes per speaker, not to exceed a total of thirty (30) minutes for all speakers. The
Board may not discuss these items but may respond with factual or policy information.

There were no requests for public comment.

DISCUSSION ITEMS

A. Year in Review

>

>

Executive Director Covington provided an overview of the following major

milestones:

e Texas/Oklahoma Boundary Adjustment

e Bois d’Arc Lake Opening

e Conservation Plan and Water Resource Emergency Management Plan
First major update since 2019

She also reviewed progress on other major projects:
Customer Premium

Leonard Water Treatment Plant Phase || Expansion
PFAS Regulations

Solid Waste Fourth Transfer Station

Sister Grove Regional Water Resource Recovery Facility
Long-Range Water Supply

Assistant General Manager Cesar Baptista reviewed Capital
Improvements:
* FY24 CIP — Most Successful Capital Program in NTMWD History
» Largest CIP program ever for a single year
» Awarded $1.11B in total contracts
» Keys to success
* FY25 CIP
* Planned award of $1.09B
» Growth, Aging Infrastructure, and Regulatory Requirements
+ 135 Active Projects (design and construction) with combined contract
values of $2.34B

Assistant General Manager George reviewed Water and Wastewater
Accomplishments:
Water Operations:

e Regulatory

e Annual Water Pumping

e Major Maintenance
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e Linear Assets
e Asset Management
e Training and Development

Wastewater Operations:
e Operations Improvements
Condition Assessments and Analysis of Conveyance System
Training and Development
Electronic Operations and Maintenance
New Process Plant Modeling

» Assistant General Manager Jeff Mayfield reviewed Solid Waste and
Integrated Services accomplishments:
Solid Waste:
¢ Maximize the Site Life of the 121 RDF
¢ 121 RDF South Slope Closure
¢ Negative Carbon Footprint
¢ Member City Cost Below $38.25 per Ton

Integrated Services:
e Maintenance
o Safety
¢ Information Technology

» Assistant General Manager Jeanne Chipperfield reviewed Shared Services
Accomplishments:
Human Resources:

o Expanded recruiting efforts, updated plan documents for District’s

3 retirement plans
Procurement Department:

e Began oversight of the construction bidding process and, oversight

and management of p-card program
Finance and Accounting:

e Provided one-time RWS rate adjustment to all participants due to
chemical price savings; procurement of a new enterprise resource
planning system underway

Communications:
¢ Developed the District’s first External Communications Plan
e Launched new website

» Executive Director Covington provided an overview of recognitions and
awards received by the District.

Executive Director Covington provided an overview of future projects and efforts
for the next year as follows:

$1.34B Capital Improvement Plan

New water supplies

PFAS Phase Il

Lower East Fork Regional Sewer Facility
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Implementation of the second Independent Financial Review
Industrial Pretreatment

Major policy review and restructuring

89th Texas Legislative Session

Several Directors offered congratulatory remarks to the staff.
Review of the fiscal year 2024 Regional Water System Variable Costs

Assistant General Manager - Financial Officer Jeanne Chipperfield presented this
item related to the Regional Water System. She reviewed that under Financial
Policy Section 6. the Board may consider a rebate of variable costs to Members
and Customers who do not exceed their annual minimum for the Water Year. Per
Policy, the rebate information is to be reviewed at the October Board Meeting and,
if applicable, rebate payments are placed on the November Board meeting
agenda. The total funds to be rebated are calculated as the difference between
the budgeted variable costs and the actual variable cost for the fiscal year. Should
the variable cost budget be exceeded, then no rebate will be administered. Rebate
funds are allocated to eligible Members and Customers based on the
proportionate share of the underage on water minimums.

Details of the FY24 budget versus actual costs were reviewed for water gallons
sold, chemicals, electric power, and purchased water. The gallons sold were 3.5
billion gallons less than the total of budgeted annual minimums. For chemicals, a
rate adjustment approved in July reduced the chemical budget due to lower pricing
on sodium hydroxide ($6.4M), which was previously accounted for in the
calculation. Optimizations made at the Leonard Water Treatment Plant also
resulted in less chemical purchases. Additionally, electric power and purchased
water were reduced due to mild and wet early summer months, leading to less
water being pumped from water sources.

Ms. Chipperfield advised that the Member Cities of Garland, Mesquite, Plano, and
Richardson, and several Customer Cities were under their annual minimums and
will receive their proportionate share of the amount available for rebate. She
advised that District staff recommends placing rebate payments on the November
Board agenda for consideration. She added that the District is in sound financial
condition to provide variable cost rebates to eligible Members and Customers. If
approved by the Board in November, notifications and rebate payments will be
sent to applicable Members and Customers within 30 days of Board approval. She
noted that in February staff will provide a full update on FY24 financial results to
Finance Committee.

Discussion followed as to the history of the rebate program and the possible need
to review this and other policies.

IX. EXECUTIVE SESSION

There were no scheduled Executive Session items.
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X.

XI.

XIL.

RECONVENE INTO REGULAR SESSION

In accordance with Texas Government Code, Chapter 551, the Board of Directors of
NTMWD will reconvene into regular session to consider action, if any, on matters
discussed in Executive Session.

There were no scheduled Executive Session items.

CONSENT AGENDA ITEMS

Vice President Hollifield inquired whether any Director would like to remove an item from
the Consent Agenda for separate discussion. There were no requests for separate
discussion.

Upon a motion by Director Geralyn Kever to approve the Consent Agenda items and a
second by Director Phil Dyer, the Board of Directors voted unanimously to approve the
Consent Agenda items. Director Jody Sutherland was absent from the vote.

A. September 26, 2024, Regular Board Meeting Minutes
The Executive Director and NTMWD staff recommend the Board of Directors
approve the minutes of the Board Work Session held on Thursday, September 26,
2024, as presented.

B. September 12, 2024, Board Works Session Meeting Minutes
The Executive Director and NTMWD staff recommend the Board of Directors
approve the minutes of the regular Board meeting held on Thursday, September
12, 2024, as presented.

C. Modification of the Capital Projects Request

Recommend the Boad of Directors approve the October 2024, Modification of
Capital Projects Request as presented.

AGENDA ITEMS FOR INDIVIDUAL CONSIDERATION

GENERAL / ADMINISTRATIVE AGENDA ITEMS

A. Establish a Retirement Plan Committee for the Retirement Plan for
Employees of North Texas Municipal Water District; Resolution No. 24-46
Adoption of Resolution No 24-46 authorizing the establishment of the North Texas
Municipal Water District Retirement Plan Committee.

Director Phil Dyer stated that this item was reviewed by the Personnel Committee
on August 7™ and October 9. The Personnel Committee voted to recommend the
Board of Directors adopt Resolution No. 24-46 authorizing the establishment of the
North Texas Municipal Water District Retirement Plan Committee.

Upon a motion by Director Phil Dyer and a second by Director James Kerr, the
Board of Directors voted unanimously to approve Resolution No. 24-46 as
presented. Director Jody Sutherland was absent from the vote.
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WATER AGENDA ITEMS

B.

Wylie Water Treatment Plant Conversion to Biologically Active Filtration;
Project No. 101-0390-15; Tabulation of Bids and Award of Contract and
Inspection Services

Authorize award of a construction contract for construction of the first of three
planned phases of the Wylie Water Treatment Plant (WTP) Biologically Active
Filtration (BAF) project in the amount of $22,375,000 to RAVA Construction, LLC
and authorize internal inspection services in the amount of $52,000.

Director John Sweeden said that the Water Committee reviewed this item
yesterday and voted to recommend the Board authorize approval of this item.

The primary purposes of this project are to add filtered water flow control
equipment to improve filter performance at Wylie Water Treatment Plants 2 and 3
and perform flow path changes and chemical addition modifications, preceding the
Biologically Active Filtration conversions at these two Plants.

Director John Sweeden moved approval of this item. Director Jack May seconded
the motion. Director Jody Sutherland was absent from the vote.

At Director May’s request, Assistant General Manager George provided a brief
explanation of this item and the benefits of BAF.

The Board of Directors voted unanimously to approve.

Memorandum of Understanding Between the North Texas Municipal Water
District and Tarrant Regional Water District for Water Conservation Strategic
Services

Authorize the Executive Director to execute a Memorandum of Understanding
(MOU) between the North Texas Municipal Water District (NTMWD) and the
Tarrant Regional Water District (TRWD) for funding in the combined not-to-exceed
amount of $800,000 (five-year term) and implementation of water conservation
strategic services.

Director John Sweeden stated that the Water Committee reviewed this item
yesterday and voted to recommend the Board authorize approval of this item.

This Memorandum of Understanding establishes a cooperative five-year
agreement between the District and Tarrant Regional Water District for the
development and funding of water conservation strategic services. These services
will provide a new vision for regional conservation strategies, programs, and
practices through a third-party consultant that will outline a plan to measurably
reduce water use demands and water waste in the region.

Director Peasley commented on coordinating water conservation messages to the
community.

Upon a motion by Director John Sweeden and a second by Director Geralyn Kever,
the Board of Directors voted unanimously to approve. Director Jody Sutherland
was absent from the vote.

Page 8 of 11
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WASTEWATER AGENDA ITEMS

D.

Buffalo Creek Parallel Force Main, Project No. 507-0640-24; Authorization to
use Construction Manager At Risk (CMAR) Delivery Method, and South
Mesquite Creek Regional Wastewater Treatment Plant Peak Flow
Management and Expansion, Project No. 301-0525-18; Amendment No. 6,
Partial GMP No. 5, Engineering Services During Construction, and Pre-
Construction and Procurement Services for the Buffalo Creek Parallel Force
Main

Authorize the use of Construction Manager At-Risk (CMAR) project delivery
method for the Buffalo Creek Parallel Force Main project; authorize funding to
Archer Western Construction, LLC in the amount of $21,145,610.27 for
Amendment No. 6 to the CMAR Agreement; authorize funding to Carollo
Engineers, Inc. in the amount of $547,400 for Engineering Services During
Construction for work related to partial Guaranteed Maximum Price (GMP) No. 5
for the South Mesquite Creek Regional Wastewater Treatment Plant (RWWTP)
Peak Flow and Expansion project; and authorize funding to Archer Western
Construction, LLC in the amount of $225,000 for CMAR pre-construction and
procurement services for the Buffalo Creek Parallel Force Main project to be
performed as additional work under the CMAR agreement for the South Mesquite
Creek RWWTP Peak Flow and Expansion project.

Director Keith Stephens said that the Wastewater Committee reviewed this item
yesterday and voted to recommend the Board approve this item.

A CMAR project delivery method for the Buffalo Creek Parallel Force Main is being
incorporated with the South Mesquite Creek Plant project to provide the best value
to the District. This item also authorizes additional work at the South Mesquite
Plant including engineering services, procurement of long-lead equipment and a
new electrical building critical for the ongoing expansion project.

Upon a motion by Director Keith Stephens and a second by Director Don Paschal,
the Board of Directors voted unanimously to approve. Director Jody Sutherland
was absent from the vote.

Wilson Creek Regional Wastewater Treatment Plant, Plant 1 Primary
Clarifiers and Aeration Improvements; Project No. 301-0655-24; Engineering
Services Agreement, Final Engineering

Authorize funding for an engineering services agreement with Brown and Caldwell,
Inc. in the amount of $4,186,495 for final design of primary clarifiers, aeration
basins, and blower improvements at Plant 1 of Wilson Creek Regional Wastewater
Treatment Plant (RWWTP).

Director Keith Stephens stated that the Wastewater Committee reviewed this item
yesterday and voted to recommend the Board authorize approval of this item.

The Wilson Creek Master Plan outlined condition and reliability improvement
projects at Plant 1 including replacement of primary clarifier mechanisms and odor
control covers, structural repairs to aeration basins, and new blowers and electrical
building blower.

Page 9 of 11
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Upon a motion by Director Keith Stephens and a second by Director Don Paschal,
the Board of Directors voted unanimously to approve. Director Jody Sutherland
was absent from the vote.

REAL ESTATE AGENDA ITEMS

F.

Texoma Raw Water Pipeline No. 2; Project No. 101-0633-23; Resolution No.
24-44; Right of Way Acquisition Program

Adoption of Resolution No. 24-44 authorizing funding in the amount of $9,000,000
to acquire permanent and temporary easements.

Director Terry Sam Anderson stated that this item was reviewed at the September
25" Real Estate Committee meeting. The Committee voted to recommend the
Board of Directors adopt Resolution No. 24-44 authorizing funding in the amount
of $9,000,000 to acquire permanent and temporary easements. Approval of this
item facilitates construction of a parallel pipeline to increase the District’s capacity
to transport additional Texoma Raw Water to the Wylie and Leonard Water
Treatment Plants for treatment and use.

Director Terry Sam Anderson moved approval of this item. Director Joe Farmer
seconded the motion. Director Jody Sutherland was absent from the vote.

Director Dyer inquired whether this pipeline will be able to handle future additional
water from Texoma. Mr. George responded that additional capacity will be
needed. Director Dyer also inquired about the Zebra mussel issue that remains in
Lake Texoma. Mr. George responded that due to the impending boundary change
between Texas and Oklahoma at the Texoma Pump Station, the District’s Section
404 permit needs to be revisited. Director Rick Crowley inquired about
reinstituting a previous process of using a shorter pipeline rather than the
transmission pipeline from Texoma. Again, Mr. George referred to the Section 404
permit that needs to be changed.

The Board of Directors voted unanimously to approve Resolution No. 24-44 as
presented.

Buffalo Creek Parallel Force Main; Project No. 507-0640-24; Resolution No.
24-45; Right of Way Acquisition Program

Adoption of Resolution No. 24-45 authorizing funding in the amount of $500,000
to acquire permanent and temporary easements.

Director Terry Sam Anderson stated that this item was reviewed at the September
25th Real Estate Committee meeting. The Committee voted to recommend the
Board of Directors to adopt Resolution No. 24-25 authorizing funding in the amount
of $500,000 to acquire permanent and temporary easements. Approval of this
item facilitates construction of a force main to convey wastewater flows from the
growing cities of Forney, Rockwall and Heath for treatment at the South Mesquite
Creek Wastewater Treatment Plant.

Page 10 of 11
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Upon a motion by Director Terry Sam Anderson and a second by Director Ray
Stephens, the Board of Directors voted unanimously to approve Resolution No.
24-45 as presented. Director Jody Sutherland was absent from the vote.

Xlll. CLOSING ITEMS

A. Opportunity for Board members to provide feedback or request potential future
agenda items.

Director May requested a cybersecurity update as a potential future agenda item.

Director Kever expressed appreciation to the Vice President for conducting the
meeting in the absence of President Crump.

Director Peasley commented on the Legislative Committee’s recent discussion
regarding the 2025 Legislative Session. He suggested the District might include
the Marvin Nichols Reservoir and conservation as future discussion items. He
also suggested that a possible goal for the District might be regionalization and
partnerships for additional water due to growth in the region.

XIV. ADJOURNMENT

There being no further business, the meeting adjourned at approximately 4:26 p.m.

APPROVED:

GEORGE CRUMP, President

ATTEST:

DONALD IMRIE, Secretary

Page 11 of 11
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11/21/2024 Consent Agenda ltem No. 24C-43

Modification of Capital Projects Request

RECOMMENDATION

Recommend the Board of Directors approve the November 2024, Modification of Capital Projects
Request as presented.

Note: See the attached document for detailed information.

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 1 Printed on 11/15/2024
powered by Legistar™
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MODIFICATION OF CAPITAL PROJECTS REQUEST

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize the
Modification of Capital Projects Request in accordance with NTMWD’s Board Policies Manual for
project changes greater than $100,000 and less than $500,000.

L CONSTRUCTION CHANGE ORDERS ONLY

WATER SYSTEM
a. None.
WASTEWATER SYSTEM
a. Project No. 501-0495-18, Wilson Creek Transfer Force Mains, Change Order No.
3.
Description Amount Days
Original Contract Amount $40,893,145.00 | 620
Prior Change Order(s) Total $922,171.75 14

Proposed Change Order No. 3
Additional flowable fill to support excavation under 72-

inch water pipeline $240,500.00 0
Proposed Change Order No. 3 Increase $240,500.00 0
Revised Contract Amounts $42,055,816.75 | 634

Original Completion Dates: Substantial — April 14, 2025; Final — June 13, 2025
Revised Completion Dates: Substantial — April 28, 2025; Final — June 27, 2025

Funding in the amount of $240,500.00 for Change Order No. 3 to McKee Utility Contractors, LLC,

is available in the Upper East Fork Interceptor System Construction Funds

SOLID WASTE SYSTEM
a. None.

AUTHORIZATION TO ISSUE CONSTRUCTION FINAL PAYMENT ONLY

Work on the following projects is substantially complete with only minor deficiencies remaining.
Final payment in the total amounts shown will be made on these projects when completion of all
deficiency items is verified.

WATER SYSTEM
a. None.
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WASTEWATER SYSTEM
a. None.

SOLID WASTE SYSTEM
a. None.

. CONSTRUCTION CHANGE ORDER AND AUTHORIZATION TO ISSUE FINAL

PAYMENT ONLY

Work on the following projects is substantially complete with only minor deficiencies remaining.
Final payment in the total amounts shown will be made on these projects when all work associated
with the change order shown on the tabulation shall have been completed and accepted, and

completion of all deficiency items is verified.

WATER SYSTEM

a. Project Nos. 101-0358-14, Bois d’Arc Lake Raw Water Pump Station (RWPS);
101-0384-15, Leonard Water Treatment Plant (WTP); 101-0428-16, Leonard
Water Treatment Plant High Service Pump Station (HSPS); and 101-0436B-16,
Bois d’Arc Lake Boat Ramps and Lake Facilities, Dam Maintenance Facility (DMF),

Amendment No. 21

Description Amount Days
Current Contract Amount — Project No. 101-0358-14 (through
Amendment No. 20) $92,271,742.79 | 1,906
Current Contract Amount — Project No. 101-0384-15 (through
Amendment No. 20) $271,685,463.69 | 1,941
Current Contract Amount — Project No. 101-0428-16 (through
Amendment No. 20) $61,726,205.72 | 1,657
Current Contract Amount — Project No. 101-0436B-16 $10,308,736.92 | 1,290
Proposed Amendment No. 21
Project No. 101-0358-14 Unused Allowances and
Contingency (Additional time only) $0.00 57
Project No. 101-0384-15 Unused Allowances and
Contingency (Additional time only) $0.00 57
Project No. 101-0428-16 Unused Allowances and
Contingency (Additional time only) $0.00 57
Project No. 101-0436B-16 Unused Allowances and
Contingency (Additional time only) $0.00 57
Proposed Amendment No. 21 (Additional time only for
final completion) $0.00 | 57
Final Contract Amounts (Additional time only for final
completion, no cost increase)
Final Contract Amount — Project No. 101-0358-14 $92,271,742.79 | 1,963
Final Contract Amount — Project No. 101-0384-15 $271,685,463.69 | 1,998
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Final Contract Amount — Project No. 101-0428-16 $61,726,205.72 | 1,714
Final Contract Amount — Project No. 101-0436B-16 $10,308,736.92 | 1,347
Final Total Contract Amount $435,992,149.12

This amendment for additional contract time applies to the Final Completion dates only.
Previous Completion Dates (through approved Amendment No. 20 per Consent Agenda Iltem No.
TMP-23-32):

Project No. 101-0358-14, RWPS: Substantial — July 18, 2023; Final — February 28, 2024
Project No. 101-0384-15, Leonard WTP: Substantial — July 18, 1023; Final — February 28, 2024
Project No. 101-0428-16, HSPS: Substantial — July 18, 2023; Final — February 28, 2024
Project No. 101-0436B, DMF: Substantial — August 1, 2023; Final — February 28, 2024

Revised Completion Dates (through Proposed Amendment No. 21):

Project No. 101-0358-14, RWPS: Substantial — July 18, 2023; Final — April 25, 2024
Project No. 101-0384-15, Leonard WTP: Substantial — July 18, 2023; Final — April 25, 2024
Project No. 101-0428-16, HSPS: Substantial — July 18, 2023; Final — April 25, 2024
Project No. 101-0436B, DMF: Substantial — August 1, 2023; Final — April 25, 2024

No additional funding is requested for Amendment No. 21 for the additional contract time to be
added to the Construction Manager At-Risk (CMAR) contract with Garney Companies, Inc.

WASTEWATER SYSTEM
a. None.

SOLID WASTE SYSTEM
a. None.

IV. AMENDMENTS TO ENGINEERING, INSPECTION AND/OR LEGAL SERVICES ONLY:

WATER SYSTEM
a. None.
WASTEWATER SYSTEM
a. Project No. 501-0495-18, Wilson Creek Transfer Force Mains
Description Amount
Original ESA $624,911.00
Prior Additional Services $857,315.00
Proposed Additional Services $215,567.00
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Redesign of approximately 16,000 linear feet (LF) of
parallel 42-inch force mains on Encore Wire property
per negotiated agreement

Revised ESA Amount $1,697,793.00

The cumulative amount requested exceeds 25% of the original contract value. NTMWD staff
recommends approval of the additional services on this report in lieu of an individual
Administrative Memorandum. The project is currently under construction. The engineer has
proceeded with expediting the re-design work at-risk in an effort to stay ahead of construction
progress.

Funding in the amount of $215,567.00 for Amendment No. 8 to Tetra Tech, Inc. (formerly Espey
Consultants, Inc. dba RPS), is available in the Upper East Fork Interceptor System Construction
Funds

b. Project No. 501-0491-18, 121 Force Main Improvements, Phase |

Description Amount
Original Right-of-Way Acquisition Program Amount per

Administrative Memorandum No. 23-5973. $3,500,000.00
Proposed Additional Services $300,000.00

Additional funding is needed to acquire the last
remaining parcel for Right-of-Way (ROW) on this
project. Acquisition costs slightly exceeded the initial
acquisition budget.

Revised ROW Amount $3,800,000.00

Funding in the amount of $300,000.00 for the second additional Right-of-Way funding request is
available in the Upper East Fork Interceptor System Construction Funds.

SOLID WASTE SYSTEM
a. None.
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11/21/2024 Consent Agenda ltem No. 24C-44

Regional Water System

Texoma Raw Water Pipeline No. 2 and Texoma Raw Water Pipeline to Leonard Water
Treatment Plant (WTP) Pipeline - Request for Authorization to allow use of Alternate Project
Delivery Method; Project No. 101-0633-23 and No. 101-0642-24; Resolution No. 24-48

SUBJECT

Authorize the use of Construction Manager at-Risk (CMAR) project delivery method for the Texoma
Raw Water Pipeline No. 2 and the Texoma Raw Water Pipeline to Leonard Water Treatment Plant
(WTP) Pipeline project.

PURPOSE

The use of CMAR project delivery method will provide the best value to NTMWD and in this case the
opportunity to combine these two similar capital projects to leverage the advantages of early
procurement of certain long lead time materials and equipment. This allows the procurement process
to progress concurrently with the detailed design, helping to compress project schedule.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors adopt Resolution No.
24-48, A Resolution authorizing the use of this alternative delivery approach in accordance with
Texas Government Code Chapter 2269, Contracting and Delivery Procedures for Construction
Projects.

Project: No. 101-0633-23, Texoma Raw Water Pipeline No. 2 and No.
101-0642-24, and Texoma Raw Water Pipeline to Leonard WTP
Pipeline

Committee: This will be an item on the November 20, 2024, Water

Committee meeting agenda

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 3 Printed on 11/15/2024
powered by Legistar™
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11/21/2024 Consent Agenda ltem No. 24C-44

DRIVER(S) FOR THIS PROJECT

Strategic Objective: | 1.1 High Quality Services
1.4 Reliable and Resilient System Capacity

[] Regulatory Compliance [1 Asset Condition
Capacity Redundancy/Resiliency
[ ] Relocation or External Requests [ 1 Operational Efficiency
[] Safety L] Administrative
[] Policy L] Other

BACKGROUND

The Texoma Raw Water Pipeline No. 2 increases the capacity of raw water transfer from Lake
Texoma to the NTMWD treatment facilities. To meet projected future demand, a new parallel 84-inch
transmission line from Lake Texoma to the Howe Balancing Reservoir is needed by 2029. With the
existing 72-inch line, the proposed 84-inch parallel line, and a separate Texoma Pump Station
Improvements project, the District will have the ability to deliver up to 120 million gallons per day
(MGD) of raw water from Lake Texoma to the Wylie WTP’s and divert approximately 70 MGD of
additional flow to the Leonard WTP.

To increase the utilization of raw water rights, water from Lake Texoma will be blended with raw water
from Bois d’Arc Lake at the Leonard Water Treatment Plant Facility. This additional supply will fully
utilize the planned future treatment plant capacity of 280 MGD. Texoma to Leonard Raw Water
Pipeline will also be an 84-inch gravity line connecting to the existing Texoma Raw Water Pipeline
south of Howe Reservoir to convey water to Leonard Terminal Storage Reservoirs.

PROJECT PURPOSE

e In December 2023, the Board approved Administrative Memorandum No. 23-5970 authorizing
preliminary engineering design for the Texoma Raw Water Pipeline No. 2 project. Preliminary
engineering analysis has identified a proposed 27-mile route within the existing pipeline
corridor and within a rerouted section. The engineer’s opinion of the construction cost for the
Texoma Raw Water Pipeline No. 2 is $302 Million.

e In January 2024, the Board approved Administrative Memorandum No. 24-5978 authorizing
preliminary engineering design for the Texoma Raw Water Pipeline to Leonard WTP Pipeline
project to transport approximately 70 MGD of Texoma raw water through an 84-inch pipeline to
the Leonard WTP Balancing Reservoir. The Texoma Raw Water Pipeline to Leonard WTP
Pipeline has an engineer’s opinion of a construction cost of $108 Million.

e These two pipelines will convey Raw water from Lake Texoma to different components of the
District’s system. With the same diameter, pipeline materials, and proximity in the region;
combining these two projects into a single construction contract was evaluated and
recommended herein.

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 2 of 3 Printed on 11/15/2024
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PROJECT COMPONENTS

« This action seeks the Board’s authorization for the use of the alternative delivery approach for
two pipeline projects with similar construction materials and components.

e Future actions dealing with selection of a CMAR and Authorization of CMAR Preconstruction
and Procurement Services will be presented at a later time. Other subsequent
recommendations dealing with construction Work Packages will also be brought at a later
time.

FUNDING

None required at this time.

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 3 of 3 Printed on 11/15/2024
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NORTH TEXAS MUNICIPAL WATER DISTRICT
RESOLUTION NO. 24-48

A RESOLUTION AUTHORIZING USE OF CONSTRUCTION MANAGER AT-RISK
DELIVERY METHOD UNDER TEXAS GOVERNMENT CODE CHAPTER 2269 FOR
THE TEXOMA RAW WATER PIPELINE NO. 2 AND TEXOMA RAW WATER PIPELINE
TO LEONARD WATER TREATMENT PLANT PIPELINE PROJECT

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF NORTH TEXAS MUNICIPAL
WATER DISTRICT:

SECTION 1

That the North Texas Municipal Water District (NTMWD) authorizes the use of the
Construction Manager at-Risk Delivery Method under Chapter 2269 of the Texas
Government Code for the Texoma Raw Water Pipeline No. 2, Project No. 101-0633-23
and the Texoma Raw Water Pipeline to Leonard Water Treatment Plant Pipeline, Project
No. 101-0642-24. The NTMWD, through this resolution, specifically elects to be governed
by Chapter 2269 of the Texas Government Code solely for the procurement of the Texoma
Raw Water Pipeline No. 2 and Texoma Raw Water Pipeline to Leonard Water Treatment
Plant Pipeline referenced above, superseding any other applicable law, rule, or regulation
governing competitive bidding by the NTMWD for this project. The construction manager
at risk delivery method will provide the best value for the NTMWD.

SECTION 2

That this resolution shall take effect and be in full force and effect from and after the date
of its adoption, and it is so resolved that all resolutions of the Board of Directors of the
NTMWD in conflict herewith are hereby amended or repealed to the extent of such
conflict.

THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF DIRECTORS IN A
REGULAR MEETING ON NOVEMBER 21, 2024, IN THE ADMINISTRATIVE OFFICES
OF THE NTMWD, WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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NORTH TEXAS MUNICIPAL WATER DISTRICT o1 £ Brown Street

Wylie, Texas 75098
(972) 442-5405
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11/21/2024 Consent Agenda Item No. 24C-45

Regional Water System

Wylie Water Treatment Plants I, Il, lll, and IV (I-IV) Filter Media Improvements - Request for
Authorization to allow use of Alternate Project Delivery Method; Project No. 101-0615-22;
Resolution No. 24-47

SUBJECT

Authorize the use of Construction Manager At-Risk (CMAR) project delivery method for the Wylie
Water Treatment Plants (WTPs) I-1V Filter Improvements project.

PURPOSE

CMAR project delivery provides a distinct advantage of early identification and procurement of major
construction materials and equipment that have traditional long lead times for configuration
approvals, fabrication, and delivery to the project site. Such items specific to this project includes filter
underdrain blocks and replacement media for the filters. The CMAR delivery approach allows the
procurement process to progress concurrently with the detailed design, which helps compress the
project’s schedule. Use of CMAR minimizes impact on operational requirements by right sizing
planned work to limit impact on production at different times of the year. The CMAR delivery method
provides the best value to the NTMWD.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors adopt Resolution No.
24-47, A Resolution authorizing the use of this alternative delivery approach in accordance with
Texas Government Code Chapter 2269, Contracting and Delivery Procedures for Construction
Projects. The Construction Manager at Risk delivery method will provide the best value to NTMWD.

Consultant: N/A
Scope: N/A
Project: No. 101-0615-22, Wylie Water Treatment Plants (WTPs) I, I, I,
and IV (I-1V) Filter Media Improvements
Amount: N/A
NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 3 Printed on 11/15/2024
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11/21/2024 Consent Agenda Item No. 24C-45

Committee: This will be an item on the November 20, 2024, Water
Committee meeting agenda

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 1.1 High Quality Services
Regulatory Compliance Asset Condition
[] Capacity [] Redundancy/Resiliency
[ Relocation or External Requests Operational Efficiency
[] Safety [1 Administrative
[] Policy [1 Other

BACKGROUND

The existing anthracite/sand media in the filters has been maintained and periodically replaced in
accordance with the grain size specifications . The media will naturally break down with use,
resulting in an evolving particle size distribution that may not be optimal for the intended service.

A recent filter pilot study was conducted for over a year to measure and evaluate the potential
performance characteristics of various target media profiles. The final results and recommendations
of this study are expected to be completed in the near future.

During the construction phases of this project, the Contractors will install the optimally sized media
where needed and will further evaluate various other improvements, which may include underdrain
replacement, installation of media retention caps on new and existing underdrain blocks, filter wall

coating, structural modifications due to existing deficiencies, installation of manways for underdrain
access for inspection, and valve replacement.

PROJECT PURPOSE
e In December 2022, the Board approved Administrative Memorandum No. 5880 authorizing a
preliminary engineering study for the Wylie WTPs I-IV Filter Media Improvements project.
Preliminary engineering analysis is nearing completion, and the final design will begin
afterward.

PROJECT COMPONENTS

e This action seeks the Board’s authorization for the use of the alternative delivery approach for
this project.

o Future recommendations for final design services for this improvement project will be
presented at a later date.

o Future actions dealing with selection of a CMAR and Authorization of CMAR Preconstruction
and Procurement Services will be presented at a later time. Other subsequent
recommendations dealing with construction Work Packages will also be brought to the Board
for consideration at a later time.
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FUNDING

None is required at this time.
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NORTH TEXAS MUNICIPAL WATER DISTRICT
RESOLUTION NO. 24-47

A RESOLUTION AUTHORIZING USE OF THE CONSTRUCTION
MANAGER AT-RISK DELIVERY METHOD UNDER TEXAS
GOVERNMENT CODE CHAPTER 2269 FOR THE WYLIE WATER
TREATMENT PLANTS I, II, Il and IV FILTER MEDIA
IMPROVEMENTS

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF NORTH
TEXAS MUNICIPAL WATER DISTRICT:

SECTION 1

That the North Texas Municipal Water District (NTMWD) authorizes the
use of the Construction Manager At-Risk Delivery Method under
Chapter 2269 of the Texas Government Code for the Wylie Water
Treatment Plants (WTPs) I-IV Filter Media Improvements, Project No.
101-0615-22. T NTMWD, through this resolution, specifically elects to
be governed by Chapter 2269 of the Texas Government Code solely
for the delivery of the project referenced above, superseding Chapter
271 of the Texas Local Government Code and any other applicable law,
rule or regulation governing competitive bidding by the NTMWD for
these projects. The CMAR project delivery method will provide the best
value to NTMWD.

SECTION 2

That this resolution shall take effect and be in full force and effect
from and after the date of its adoption, and it is so resolved that all
resolutions of the Board of Directors of the NTMWD in conflict herewith
are hereby amended or repealed to the extent of such conflict.

THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF
DIRECTORS IN A REGULAR MEETING ON NOVEMBER 21, 2024, IN
THE ADMINISTRATIVE OFFICES OF THE NTMWD, WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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NORTH TEXAS MUNICIPAL WATER DISTRICT o1 £ Brown Street

Wylie, Texas 75098
(972) 442-5405

NTMWD.COM

11/21/2024 Consent Agenda ltem No. 24C-46

Mustang Creek Interceptor System

Interlocal Cooperation Agreement between the North Texas Municipal Water District and the
City of Mesquite regarding Mustang Creek Interceptor Improvements; Project Number 509-
0656-24, Resolution No. 24-51

SUBJECT

Authorize the execution of an Interlocal Agreement between the North Texas Municipal Water District
(NTMWD) and the City of Mesquite (The City).

PURPOSE
The City of Mesquite plans to replace one manhole and approximately 500 linear feet of the 18-inch
Mustang Creek Interceptor with a new larger manhole and 24-inch wastewater line to accommodate

additional flows from a nearby single-family residential development called Talia.

RECOMMENDATION

The Executive Director, NTMWD staff and Saunders, Walsh & Beard, Attorneys and Counselors
(SW&B) recommend the Board of Directors authorize the Executive Director to execute an Interlocal
Cooperation Agreement as follows:
1. Authorize the Executive Director to execute an Interlocal Cooperation Agreement with the City
of Mesquite.
2. Adopt Resolution No. 24-51, “A Resolution Authorizing the Executive Director to execute an
Interlocal Cooperation Agreement between the North Texas Municipal Water District and the
City of Mesquite regarding Mustang Creek Interceptor Improvements in Mesquite, Texas”

Contracting Party:  City of Mesquite
Scope: Execution of an Interlocal Cooperation Agreement

Project: No. 509-0656-24 Interlocal Cooperation Agreement between the
City of Mesquite and North Texas Municipal Water District for
Construction of the Talia Offsite Sanitary Sewer and Necessary
Upsizing of NTMWD's 18-inch Mustang Creek Interceptor

Amount: $0
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Committee: This item was a Champion Update at the November 6, 2024,
Executive Committee meeting.

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 1.4 Reliable and Resilient Systems
3.3 Durable Strategic Partnerships
[J Regulatory Compliance [] Asset Condition
[1 Capacity [ 1 Redundancy/Resiliency
Relocation or External Requests [ 1 Operational Efficiency
L1 Safety [ Administrative
[1 Policy L1 Other
BACKGROUND

In August 2023, the City of Mesquite (“The City”) contacted NTMWD engineering and planning
departments regarding the need to send additional flows into the Mustang Creek Interceptor system
to accommodate a 600-acre planned single-family development called Talia. The City and NTMWD
staff have coordinated the design of improvements to the Mustang Creek Interceptor with the City’s
design engineer, Nehemiah Company, LLC, which includes:

« Replacement of approximately 500 linear feet of 18-inch pipeline with a 24-inch pipeline.
o Replacement of a wastewater manhole with a larger wastewater manhole.
o Repair of the internal liner for an existing manhole.

The City, Nehemiah Company, LLC, and NTMWD Engineering, Planning and Wastewater Operations
staff completed a series of design review meetings between November 2023 and January 2024.
NTMWD staff approved the final design plans on January 29, 2024.

INTERLOCAL AGREEMENT:
The Agreement is attached. The general notable terms are as follows:

o The City will replace approximately 500 linear feet of NTMWD’s 18-inch Mustang Creek
Interceptor adjacent to Farm-to-Market Road (FM) 2757 between manhole no.’s
“WWMHO00705” and “WWMHO00700” with a 24-inch wastewater pipeline, as depicted on
Exhibit A of the ILA.

e The City will replace NTMWD’s Mustang Creek Interceptor manhole no. “WWMHO00705” with a
new larger manhole.

e The City will reline the interior of NTMWD’s manhole no. “WWMH00700” to NTMWD
standards.
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e The NTMWD will assume ownership and maintenance of the new manhole and 24-inch
wastewater segment upon completion and approval of the City’s project by NTMWD
inspections.

« The City will reimburse the NTMWD a not-to-exceed amount of $5,000 for legal and $10,000
for inspection fees.

« The NTMWD will not be financially responsible for any costs associated with the City’s project.

FUNDING

None requested.
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NORTH TEXAS MUNICIPAL WATER DISTRICT
RESOLUTION NO. 24-51

A RESOLUTION AUTHORIZING THE EXECUTIVE DIRECTOR TO
EXECUTE AN INTERLOCAL COOPERATION AGREEMENT
BETWEEN THE NORTH TEXAS MUNICIPAL WATER DISTRICT AND
THE CITY OF MESQUITE REGARDING MUSTANG CREEK
INTERCEPTOR IMPROVEMENTS

WHEREAS, NTMWD currently owns and operates the Mustang Creek
Wastewater Interceptor in Dallas and Kaufman Counties; and

WHEREAS, The City of Mesquite (the “City”) has requested authorization
to send additional wastewater flows into the Mustang Creek Wastewater
Interceptor to serve a planned 600-acre single family residential development; and

WHEREAS, in order accommodate the additional flows, a 500 linear feet
section of the Mustang Creek Wastewater Interceptor must be increased in size
from 18-inches to 24-inches, one manhole must be replaced with a larger
manhole and the interior of one manhole must be relined (collectively the “City’s
Improvements”); and

WHEREAS, The City shall be solely responsible for the procurement and
construction of the City’s Improvements, including all costs and expenses; and

WHEREAS, The City shall reimburse the NTMWD for all legal and
inspection fees associated with the City’s Improvements; and

WHEREAS, NTMWD will assume ownership and maintenance of the City’s
Improvements upon completion and approval by an NTMWD Inspector.

NOW, THEREFORE, THE BOARD OF DIRECTORS IN A REGULAR MEETING
RESOLVES THAT:

1. The Executive Director is authorized to execute an Interlocal Cooperation Agreement
with the City of Mesquite for the above-named project.

THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF DIRECTORS IN A
REGULAR MEETING ON NOVEMBER 21, 2024, IN THE ADMINISTRATIVE OFFICES
OF THE NTMWD, WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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INTERLOCAL COOPERATION AGREEMENT BETWEEN
THE CITY OF MESQUITE AND
NORTH TEXAS MUNICIPAL WATER DISTRICT (NTMWD)
FOR
CONSTRUCTION OF THE TALIA OFFSITE SANITARY SEWER AND
NECESSARY UPSIZING OF NTMWD’S 18-INCH MUSTANG CREEK
INTERCEPTOR

WHEREAS, Spradley Farms, LTD (the “Developer”) is constructing the Talia
Offsite Sanitary Sewer Project (the “Project”) for the City of Mesquite (the “City”); and

WHEREAS, the Project includes replacing the existing NTMWD manhole
“WWMHO00705” and upsizing the existing 18-inch Mustang Creek Interceptor to 24-inch
from “WWMHO00705” to “WWMHO00700” as depicted on Exhibit A, which is incorporated
herein by reference; and

WHEREAS, NTMWD will assume ownership and maintenance of the new
manhole and 24-inch segment described above upon completion and approval by a
NTMWD Inspector; and

WHEREAS, the new manhole “WWMHO00705” will be lined per current NTMWD
standards and the lining of “WWMHO00700” will be repaired per current NTMWD
standards; and

WHEREAS, the new 24-inch segment of the Mustang Creek Interceptor will be
SDR-26 PVC and installed per NTMWD current standards; and

WHEREAS, the existing 18-inch upstream connection to “WWMH705” will be
maintained to the replacement manhole; and

WHEREAS, NTMWD will not be financially responsible for reimbursement to the
City for this Project if NTMWD upgrades or abandons the Mustang Creek Interceptor;
and

WHEREAS, NTMWD will retain all existing rights associated with its existing
easement; and

WHEREAS, the Project requires NTMWD to employ a certified pipeline inspector
to oversee construction activities within NTMWD’s sanitary sewer easement; and

WHEREAS, the City will reimburse NTMWD for all legal and filing fees regarding
this ILA, not to exceed a total of $5,000; and

WHEREAS, the City will reimburse NTMWD for all inspection fees regarding the
Project, not to exceed a total of $10,000; and
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WHEREAS, it is necessary to execute an Interlocal Cooperation Agreement with
the City to protect NTMWD'’s infrastructure during construction of the Project and to
ensure NTMWD standards of construction are met.

NOW THEREFORE, in consideration of the mutual covenants contained herein,
City and NTMWD agree as follows:

ARTICLE ONE
Reimbursement for Fees

1.01 Reimbursement of NTMWD Fees. City agrees to reimburse NTMWD for
the performance of the tasks necessary and related to NTMWD's coordination of the
Project ("Reimbursement Payments") as provided herein. NTMWD will use the
Reimbursement Payments by City for costs NTMWD incurs in providing the following
services:

1. Legal Fees: City shall reimburse the NTMWD for all legal and filing
fees associated with the Project, which are not expected to exceed a total
of $5,000.

1. Design Review and Inspection Fees: City shall reimburse NTMWD
for any design review and for inspection staff that will make periodic visits
to the construction site to inspect the work and meet with City staff and/or
contractor to discuss the Project, which are not expected to exceed a total
of $10,000.

1.02 Coordination of Inspections. City and/or its contractor shall notify, in writing,
NTMWD’s inspection staff at least 48 hours in advance of any site inspection. NTMWD’s
inspection staff shall be notified of the scope of inspection(s) and date work will be ready
to inspect.

1.03 Reimbursement Payment. NTMWD shall provide City with an itemized
invoice of legal, design review and inspection fees pertaining to the Project on a monthly
basis. City shall have 30 calendar days after the mailing of the invoice to submit payment
to NTMWD. The total estimated amount for the services is $15,000.00 as itemized
below:

1. Legal Fees: Total estimated amount $5,000
2. Design Review and Inspection Fees: Total estimated amount
$10,000.

These estimated amounts for legal fees, design review, and inspection fees are subject
to change based on costs actually incurred by NTMWD. However, NTMWD shall provide
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written notice to the City in the event the Reimbursement Payment is expected to exceed
or exceeds $15,000.

ARTICLE TWO
Term

2.01 This Agreement shall be effective upon approval by the City and the
NTMWD Board of Directors and subsequent execution by the City’s authorized
representative and NTMWD’s Executive Director. The effective date will be the latter of
the dates this Agreement is executed by the Parties’ authorized representatives.

ARTICLE THREE
Hold Harmless

3.01 In the event of joint or concurrent negligence of the Parties, responsibility,
if any, shall be apportioned comparatively in accordance with the laws of the State of
Texas without, however, waiving any governmental immunity or defense available to any
party individually under Texas law. City shall be responsible for its sole negligence.
NTMWD shall be responsible for its sole negligence. The provisions of this paragraph are
solely for the benefit of the Parties and are not intended to create or grant any rights,
contractual or otherwise, to any other person or entity.

ARTICLE FOUR
Immunity

4.01 It is expressly understood and agreed that, in the execution of this
agreement, neither Party waives, nor shall be deemed hereby to have waived any
immunity or defense that would otherwise be available to it against claims arising in the
exercise of governmental powers and functions. By entering into this Agreement, the
Parties do not create any obligations, expressed or implied, other than those set forth
herein, and this Agreement shall not create any rights in parties not signatories hereto.

ARTICLE FIVE
Notices

5.01 All notices required under the provisions of this Agreement must be in
writing, hand-delivered or sent by registered or certified mail to the addresses below:

The City of Mesquite
Attention: City Manager
P O Box 850137
Mesquite, TX 75185-0137
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6.03

North Texas Municipal Water District
Jennafer P. Covington

Executive Director

P.O. Box 2408

Wylie, TX 75098

The name and address for notification may be changed by notice to the other
parties.

ARTICLE SIX
Insurance and Bonds

1. Insurance Rating Requirements. All insurance required to be provided by the City
or the City’s contractor shall be obtained from insurance companies that are duly
licensed or authorized in Texas to issue policies for the limits and coverages so required
herein. Insurance companies providing the City’s insurance shall have an A.M. Best
Company Rating of A-VIII or better.

2.  Certificates of Insurance. The City shall deliver to NTMWD certificates of insurance
(and other evidence of insurance requested by NTMWD) which the City is required to
purchase and maintain. Failure of NTMWD to demand such certificates or other
evidence of the City’s full compliance with these insurance requirements or failure of
NTMWD to identify a deficiency in compliance from the evidence provided shall not be
construed as a waiver of the City’s obligation to maintain such insurance. NTMWD does
not represent that insurance coverage and limits established in this Agreement
necessarily will be adequate to protect the City. The insurance and insurance limits
required herein shall not be deemed as a limitation on the City’s liability under the
indemnities granted to NTMWD in this Agreement.

The City and Its Contractor’s Insurance. The City shall have its contractor purchase and
maintain such insurance as is appropriate for the work being performed and as will
provide protection from claims set forth below which may arise out of or result from the
City’s or the City’s contractor’s performance of the work and the City’s other obligations
under the Agreement, whether it is to be performed by the City, the City’s contractor,
any subcontractor or supplier, or by anyone directly or indirectly employed by any of
them to perform any of the work, or by anyone for whose acts any of them may be
liable:

a. claims under workers’ compensation, disability benefits, and other
similar employee benefit acts;

b. claims for damages because of bodily injury, occupational sickness
or disease, or death of the City’s or the City’s contractor’s employees;
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c. claims for damages because of bodily injury, sickness or disease, or
death of any person other than the City’s or the City’s contractor’s
employees;

d. claims for damages insured by reasonably available personal injury
liability coverage which are sustained:
1. by any person as a result of an offense directly or indirectly
related to the employment of such person by the City or the City’s
contractor, or

2. by any other person for any other reason;

e. claims for damages, other than to the work itself, because of injury
to or destruction of tangible property wherever located, including loss of
use resulting therefrom; and

f. claims for damages because of bodily injury or death of any person
or property damage arising out of the ownership, maintenance or use of
any motor vehicle.

g. The City’s contractors will provide insurance satisfying the City’s
insurance requirements.

Insurance Policies. The policies of insurance required by this Article shall:

a. be written on an occurrence basis, as applicable, include NTMWD
as an additional insured, and include coverage for the respective officers,
directors, members, partners, employees, agents, consultants, and
subcontractors of NTMWD, and the insurance afforded to NTMWD as an
additional insureds shall provide primary coverage for all claims covered
thereby;

b. include at least the specific coverages and be written for not less
than the limits of liability provided herein or required by laws or regulations,
whichever is greater;

c. include contractual liability insurance covering the City’s indemnity
obligations in this Agreement;

d. contain a provision or endorsement that the coverage afforded will
not be canceled, materially changed or renewal refused until at least 30
days prior written notice has been given to NTMWD;

e. remain in effect at least until the work is complete; and

f. include completed operations coverage:
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1. Such insurance shall remain in effect for two years after the
work is complete.

2. The City shall furnish to NTMWD evidence satisfactory to
NTMWD of continuation of such insurance for two years after the work
iIs complete.

6.05 Coverage.

a. Worker's Compensation and Employer’s Liability Insurance required

herein is to provide coverage for not less than the following amounts or

greater where required by laws and regulations.
Workers' Compensation, etc.,

1) State: Statutory
2) Applicable Federal (e.g., Longshore) Statutory
Employers' Liability

1) Bodily Injury by Accident $500,000
2) Bodily Injury by Disease - Each Employee [$500,000
3) Bodily Injury by Disease - Policy Limit $500,000

Insurance shall include a waiver of subrogation in favor of the Additional
Insured identified in Paragraph 5.04.B.1.

b.  The Liability Insurance required herein is to provide coverage for not
less than the following amounts or greater where required by laws and
regulations. The City can satisfy the requirements by a combination of the
underlying coverage and umbrella/excess coverage; the underlying
coverage amounts will be included in the overall umbrella/excess
coverage amount:
Insurance for Claims of Damages

1) General Aggregate S 2,000,000 /
(Except Products - Completed Operations) Occurrence
$ 4,000,000 / Aggregate

2) Products - Completed Operations
Aggregate

3) Personal and Advertising Injury (One[$1,000,000
Person/Organization)
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4) Each Occurrence
(Bodily Injury and Property Damage)

$1,000,000

5) Limit Per Person — Medical Expense

$25,000

6) Personal Injury Liability coverage will
include claims arising out of Employment Practices
Liability, limited to coverage provided under
standard contract.

$1,000,000

7) Property Damage Liability insurance will
provide explosion, collapse and underground

$1,000,000

coverage where applicable

c. The City’s contractor's liability
completed operations and product liability coverage, and eliminate the
exclusion with respect to property under the care, custody and control of

the City or the City’s contractor.

d. The City’s contractor’s automobile liability insurance required herein
is to provide coverage for not less than the following amounts or greater

where required by laws and regulations.

insurance shall

Bodily Injury:

1) Each Person $1,000,000
2) Each Accident $1,000,000
Property Damage:

1) Each Accident $1,000,000

Or

Property Damage)

2) Combined Single Limit (Bodily Injury and{$1,000,000

e. Additional insured on all insurance policies in accordance with
Section 6.05 (excluding workers’ compensation) include:

North Texas Municipal Water D

f. The City’s contractor’s contractual liability insurance required herein
is to provide coverage for not less than the following amounts or greater

istrict

where required by laws and regulations.

The City’s Contractual Liability Insurance

1) General Aggregate

$ 2,000,000
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2) Each Occurrence (Bodily Injury and Property|$ 4,000,000
Damage)

6.06 Property Insurance. The City shall purchase and maintain property insurance or
self-insurance equivalent upon the work at the City’s Project site in the amount of the full
replacement cost thereof (subject to deductible amounts as may be required by laws and
regulations). This insurance shall: include the interests of NTMWD and its officers,
directors, members, partners, employees, agents, consultants, and subcontractors of
each and any of them, each of whom is deemed to have an insurable interest and shall
be listed as a loss payee.; General Contractor shall purchase and maintain a Builder's
Risk “all-risk” policy that shall at least include insurance for physical loss or damage to
the work, temporary buildings, falsework, and materials and equipment in transit, and
shall insure against at least the following perils or causes of loss: fire, lightning, extended
coverage, theft, vandalism and malicious mischief, earthquake, collapse, debris removal,
demolition occasioned by enforcement of Laws and Regulations, water damage (other
than that caused by flood), and such other perils or causes of loss. The Builder's Risk
policy shall list NTMWD and the City as a loss payee; include expenses incurred in the
repair or replacement of any insured property (including but not limited to reasonable fees
and charges of engineers and architects) and cover materials and equipment stored at
the Site or at another location and in transit for incorporation in the work from such storage
locations that was agreed to in writing by NTMWD prior to being incorporated in the work.
All the policies of insurance (and the certificates or other evidence thereof) required to be
purchased and maintained in accordance with this section will contain a provision or
endorsement that the coverage afforded will not be canceled or materially changed or
renewal refused until at least 30 days prior written notice has been given to NTMWD.

6.07 NTMWD’s Insurance for Project. NTMWD shall not be responsible for purchasing
and maintaining any insurance to the City’s Project in the interest of the City, the City’s
contractor or others involved with the work. The stated limits of insurance required are
minimum only. The City shall determine the limits that are adequate. These limits may be
basic policy limits or any combination of basic limits and umbrella limits. In any event, the
City is fully responsible for all losses arising out of, resulting from or connected with
operations under this Agreement whether or not said losses are covered by insurance.
The acceptance of certificates or other evidence of insurance by NTMWD that in any
respect do not comply with the Agreement does not release the City from compliance
herewith.

ARTICLE SEVEN
Severability

7.01 The provisions of this Agreement are severable. If any paragraph, section,
subdivision, sentence, clause or phrase of this Agreement is for any reason held by a
court of competent jurisdiction to be contrary to law or contrary to any rule or regulation
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having the force and effect of the law, the remaining portions of the Agreement shall be
enforced as if the invalid provision had never been included.

ARTICLE EIGHT
Successors and Assigns

8.01 This Agreement shall be binding upon the Parties hereto, their successors
and assigns. Neither Party will assign or transfer an interest in this Agreement without
the written consent of the other Party.

ARTICLE NINE
Venue

9.01 The laws of the State of Texas shall govern the interpretation, validity,
performance and enforcement of this Agreement. The Parties agree that this Agreement
is performable in Kaufman County, Texas, and that exclusive venue shall lie in a state
court in Kaufman County, Texas.

ARTICLE TEN
Interpretation

10.01 This is a negotiated document and should any part of this Agreement be in
dispute, the Parties agree that the Agreement shall not be construed more favorably for
either Party.

ARTICLE ELEVEN
Remedies, Non-Waiver

11.01 No right or remedy granted herein or reserved to the Parties is exclusive of
any right or remedy granted by law or equity, but each shall be cumulative of every right
or remedy given hereunder. No covenant or condition of this Agreement may be waived
without the express written consent of the Parties. It is further agreed that one or more
instances of forbearance by either Party in the exercise of its respective rights under this
Agreement shall in no way constitute a waiver thereof.

ARTICLE TWELVE
Entire Agreement

12.01 This Agreement embodies the entire agreement between the Parties and
may only be modified in writing executed by both Parties.
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EACH PARTY HERETO ACKNOWLEDGES THAT THEY HAVE READ AND
UNDERSTAND THE EFFECT OF THIS AGREEMENT, HAVE BEEN ADVISED BY
COUNSEL AS TO THE EFFECT OF THIS AGREEMENT, AND EXECUTES THE
AGREEMENT OF THEIR OWN FREE WILL AND ACCORD FOR THE PURPOSES AND
CONSIDERATIONS SET FORTH.

IN WITNESS WHEREOF, North Texas Municipal Water District and the City of
Mesquite have caused this Agreement to be executed either on their behalf by their duly
authorized representatives or personally, as of the date first set above.

(signature pages will follow)
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EXECUTED this day of , 2024.

City of Mesquite, Texas

By:

Name: CIiff Keheley.
Title:  City Manager

STATE OF TEXAS 8§

8§

COUNTY OF DALLAS §
This instrument was acknowledged before me on , 2024, by CIiff

Keheley, City Manager, of the City of Mesquite.

Notary Public, in and for the State of Texas.

EXECUTED this day of , 2024.

North Texas Municipal Water District

By:

Name: Jennafer P. Covington

Title:  Executive Director

STATE OF TEXAS 8§

8§

COUNTY OF COLLIN 8§
This instrument was acknowledged before me on
,2024, by of the NORTH

TEXAS MUNICIPAL WATER DISTRICT, a governmental agency and body politic and
corporate, on behalf of said agency and body politic and corporate.

Notary Public, in and for the State of Texas
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NORTH TEXAS MUNICIPAL WATER DISTRICT o1 £ Brown Street

Wylie, Texas 75098
(972) 442-5405

NTMWD.COM

11/21/2024 Administrative Memorandum No. 24-6075

Regional Water System

Water System Variable Cost Rebates for Fiscal Year 2023-24

SUBJECT

Authorize the rebate of funds in the amount of $14,205,079.46 paid by applicable Member Cities and
Customers per the District’'s Water Variable Cost Rebate Policy, Section 6 of the Finance Policies
Manual.

PURPOSE

If authorized by the Board of Directors, the rebate shall be allocated amongst all eligible member
Cities and Customers based upon each Member City or Customer’s proportionate share of the total
volume eligible for rebate. Staff reviewed the preliminary FY 2023-24 Water System Rebates with the
Board of Directors on October 24, 2024, and recommended placing the rebates for consideration by
the Board of Directors at the November 2024 Board meeting.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize Water System
Rebates for Fiscal Year (FY) 2023-24 in the amount of $14,205,079.46 per the attached schedule.

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 2.3 Rigorous Financial Management
[ Regulatory Compliance [1 Asset Condition
[1 Capacity [] Redundancy/Resiliency
[] Relocation or External Requests [ 1 Operational Efficiency
[1 Safety Administrative
[1 Policy L1 Other
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BACKGROUND

e Section 6 of the Finance Policies Manual, Water Variable Cost Rebate Policy, requires
NTMWD staff to annually provide the Board of Directors a schedule of Water System Variable
Costs Rebates as a discussion item in October. After considering the financial condition of t
NTMWD, the Board of Directors shall either instruct the Executive Director to place the
rebates on the November agenda for consideration or accept the report as information only.

e The policy regarding Water System rebates was adopted in 1993. The policy was updated in
August 2022, to state that the funds to be considered for rebate shall be calculated as the
difference between the budgeted fiscal year variable costs and the corresponding fiscal year
unaudited variable expenses in the Regional Water System.

e Rebates have been authorized each year except in 1996 and 1998.

e The Water Variable Cost Rebate Policy specifically states that Member Cities and Customers
are not eligible for a rebate if they are establishing annual requirements by contract
negotiations.

e The total rebate amount for FY 2023-24 is $14,205,079.46, and the NTMWD is in a financial
position to provide the rebates.

e A copy of the 2023-24 Water Variable Cost Rebate Schedule is attached.

FUNDING

N/A
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MEMBERS
Garland
Mesquite
Plano
Richardson
Total Members

CUSTOMERS
BHP WSC
Cash SUD
College Mound SUD
Fairview
Gastonia-Scurry SUD
Kaufman
Melissa
Milligan WSC
Mt. Zion WSC
Murphy
Rose Hill SUD
Rowlett
Sachse
Wylie N.E. SUD

Total Customers
Grand Total

REGIONAL WATER SYSTEM

2023-24 WATER VARIABLE COST REBATES

CONSUMPTION (1,000 Gallons)

ANNUAL ACTUAL Rebate
MINIMUM USAGE Volume (1,000 gal)
13,055,765 11,898,824 1,156,941
7,819,360 7,325,660 493,700
25,457,479 22,940,474 2,517,005
10,565,349 10,331,142 234,207
101,804,886 100,187,491 4,401,853
176,927 175,862 1,065
360,572 351,994 8,578
78,066 44,398 33,668
1,036,186 1,031,982 4,204
110,490 96,652 13,838
465,043 450,075 14,968
350,960 323,881 27,079
149,894 143,964 5,930
156,750 117,832 38,918
1,661,494 1,571,910 89,584
142,315 121,995 20,320
3,192,039 2,939,478 252,561
1,332,153 1,316,134 16,019
476,262 410,976 65,286
25,502,703 26,009,022 592,018
127,307,589 126,196,513 4,993,871

% of Total
Rebate Volume

23.2%
9.9%
50.4%
4.7%
88.1%

0.0%
0.2%
0.7%
0.1%
0.3%
0.3%
0.5%
0.1%
0.8%
1.8%
0.4%
5.1%
0.3%
1.3%

11.9%
100.0%

REBATE
(proportionate share)

$ (3,290,921.78
(1,404,330.97

(666,202.44

)
)
(7,159,627.48)
)
)

$ (12,521,082.67

$ (3,029.40)
(24,400.14)
(95,768.72)
(11,958.29)
(39,362.23)
(42,576.52)
(77,026.29)
(16,867.90)
(110,702.36)
(254,821.93)

(57,800.29)
(718,410.43)

(45,566.09)
(185,706.20)

$ (1,683,996.79)

$ (14,205,079.46)
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11/21/2024 Administrative Memorandum No. 24-6076

Regional Water System

Resolution Establishing a New Customer Rate and Premium Methodology for the Regional Water
System; Resolution 24-52

SUBJECT

Adopt Resolution 24-52 establishing a new customer rate and premium methodology for the Regional
Water System

PURPOSE

Following the findings of the 2021 Independent Financial Report and subsequent rate study, the
Board supported NTMWD staff to engage with Members and Customers to develop a new
methodology to calculate the Customer Premium for the Regional Water System. After months of

engagement, a consensus was achieved around a methodology as referenced in the accompanying
resolution.

RECOMMENDATION

The Executive Director, NTMWD staff, Carollo Engineers, Inc. and Lloyd, Gosselink, Rochelle &
Townsend, P. C., recommend the Board of Directors adopt Resolution 24-52 that includes the
customer rate methodology.

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 2.3 Rigorous Financial Management
3.2 Engaged Members, Customers and Stakeholders

[ Regulatory Compliance [1 Asset Condition
[J Capacity [J Redundancy/Resiliency
[1 Relocation or External Requests [1 Operational Efficiency
[1 Safety Administrative
[J Policy L] Other
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BACKGROUND

PURPOSE

NTMWD adopted a water rate in 1970, applicable to non-member customers of the Regional
Water System (Customers) in the amount of 5 cents plus the Member City Rate per 1,000
gallons of water. The Customer Rate has not been revised or changed since its adoption and
the value of the differential between the Customer Rate as a percentage of the Member City
Rate has declined since 1970;

NTMWD executed a 2020 Settlement Agreement to resolve a dispute and related litigation
among the Member Cities over the Member City Contract that includes a requirement for
NTMWD to engage a third party to perform a financial management review every three years,
including an examination of the collection and application of system revenues including the
Customer Rate (Independent Review).In November 2021, the Independent Review
recommended NTMWD perform a detailed cost of service and rate study to refine and
document the basis for a long-term Customer Rate.

Following that recommendation, the District contracted with Carollo Engineers to conduct a
study in accordance with accepted industry standards and utility rate-setting principles.
Carollo’s study indicated that the use of accepted industry standards and utility rate-setting
principles led to unacceptable levels of rate volatility.

The Board determined that an opportunity for negotiation of a Customer Rate methodology
was in the best interest of NTMWD and the region, and representatives of Member Cities and
Customers were willing to engage in such negotiations.

Member Cities and Customers engaged in a working group of Member Cities’ city managers
and Customer city managers and expressed a desire to incentivize conservation through a
negotiated Customer Rate methodology. The maijority of the Work Group recommends the
negotiated Customer Rate methodology be commensurate with the 2.8% historical average
premium paid by the Customers. The Work Group also recommends a tiered approach to
establishing a new Customer Rate methodology, allowing for a lower premium on existing
volumes.

COMPONENTS OF THE CUSTOMER CONTRACT TEMPLATE

NTMWD shall make available to Customers until July 31, 2028 a new Customer contract
template that phases in the new Customer Rate methodology by establishing a legacy annual
minimum volume and applying a cap as follows:
o Legacy Premium Component: For that portion of Customer’s annual minimum equal to
its Fiscal Year (FY) 2028 annual minimum plus 5% (“Legacy Volume”) the Customer
Rate applied shall be the Member City Rate plus 5 cents (“Legacy Charge”);
o Growth Premium Component: For that portion of the Customer’s annual minimum
greater than the Legacy Volume (“Growth Volume”), the Customer Rate applied shall be
the Member City Rate plus 10% (“Growth Charge”); and
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o Effective Premium Cap: For the purposes of this calculation, “Effective Rate” means the
amount to be paid by the Customer per 1,000 gallons resulting from the calculation of
the Legacy Premium Component and the Growth Premium Component. If the
Customer’s calculated Effective Rate exceeds the Member City Rate plus 2.8%, the
Customer Rate shall be adjusted to result in payment by the Customer that equals the
Member City Rate plus 2.8% (“Effective Premium Rate”). After a Customer reaches the
Effective Premium Cap, the Customer Rate cannot fall below the Effective Premium
Rate.

o This phased approach will only be available to Customers executing the new Customer
contract template prior to July 31, 2028.

e The new Customer Rate methodology and upcoming Customer contract template described
are of benefit to Customers and the region in that it:
o Provides certainty on the Customer Rate for years to come;
o Incentivizes conservation; and
o Allows a reasonable phase-in for Customers through recognition of the Legacy
Premium Component and Effective Premium Cap.

e NTMWD will honor existing Customer Contract terms for those Customers that do not chose to
move to the new Customer contract template, but NTMWD anticipates many Customers will
find the new template to be of benefit.

e Current Customers entering into a new contract after July 31, 2028, will have their rate set at
2.8% above the member rate.

FUNDING

N/A
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NORTH TEXAS MUNICIPAL WATER DISTRICT

RESOLUTION NO. 24-52

A RESOLUTION ESTABLISHING A NEW CUSTOMER RATE AND PREMIUM
METHODOLOGY FOR THE REGIONAL WATER SYSTEM OF THE NORTH TEXAS
MUNICIPAL WATER DISTRICT.

WHEREAS, pursuant to that certain “North Texas Municipal Water District Regional Water
Supply Facilities Amendatory Contract” as amended and executed by the North Texas
Municipal Water District (NTMWD) and Member Cities (Member City Contract), each
fiscal year NTMWD establishes a rate per 1,000 gallons of water volume to be paid by
Member Cities to recover the Annual Requirement as defined by such contract (Member
City Rate); and

WHEREAS, in 1970, NTMWD adopted a water rate applicable to non-member customers
of the Regional Water System (Customers) in the amount of 5-cents plus the Member
City Rate per 1,000 gallons of water volume (Customer Rate) and such Customer Rate
has not been revised or changed since its adoption; and

WHEREAS, the value of the differential between the Customer Rate as a percentage of
the Member City Rate has declined since 1970; and

WHEREAS, to resolve a dispute and related litigation among the Member Cities over the
Member City Contract, the Member Cities and NTMWD executed a 2020 Settlement
Agreement that includes a requirement for NTMWD to engage a third party to perform a
financial management review every three years, including an examination of the collection
and application of system revenues including the Customer Rate (Independent Review);
and,

WHEREAS, the Independent Review report dated November 2021 recommended
NTMWD perform a detailed cost of service and rate study to refine and document the
basis for a long-term Customer Rate; and

WHEREAS, in October 2022 the District engaged Carollo Engineers, Inc. to conduct the
recommended study in accordance with accepted industry standards and utility rate
setting principles (Carollo Rate Study); and

WHEREAS, the Carollo Rate Study indicated that the use of accepted industry standards
and utility rate setting principles led to unacceptable levels of rate volatility; and

WHEREAS, the NTMWD Board of Directors determined that an opportunity for
negotiation of a Customer Rate methodology was in the best interest of NTMWD and the
region, and representatives of Member Cities and Customers were willing to engage in
such negotiation; and
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WHEREAS, a working group of Member Cities’ city managers and Customer city
managers was assembled that has worked from October 2023 through August 2024
(Work Group); and

WHEREAS, the Work Group expressed a desire to incentivize conservation through a
negotiated Customer Rate methodology; and

WHEREAS, a majority of the Work Group recommends the negotiated Customer Rate
methodology be commensurate with the 2.8% historical average premium paid by
Customers; and

WHEREAS, the majority of the Work Group recommends a tiered approach to
establishing a new Customer Rate methodology, allowing for a lower premium on existing
volumes; and

WHEREAS, the Work Group recommendations are supported by a majority of
representatives of Member Cities and Customers who participated in the Work Group;
and

WHEREAS, the Board gives due consideration to the work and recommendations of the
Work Group and finds that such recommendations would be of benefit to the region if
implemented;

NOW, THEREFORE, THE BOARD OF DIRECTORS IN A REGULAR MEETING
DETERMINES AND RESOLVES THAT:

1. Defined terms appearing the Recitals to this resolution above are incorporated for
all purposes.

2. Subject to applicable existing Customer contract provisions, NTMWD shall use the
following methodology for establishing the Customer Rate as a part of its annual
budget and rate setting process.

3. The Regional Water System Customer Rate is established at 5-cents per 1,000
gallons over the Member City Rate for the fiscal years 2024-25; 2025-26; 2026-
27; 2027-28, ending on September 30, 2028.

4. The Regional Water System Customer Rate is established at the Member City
Rate plus 2.8% for the fiscal year beginning October 1, 2028 and each fiscal year
thereafter.

5. NTMWD shall make available to Customers until July 31, 2028 a new Customer
contract template that phases in the new Customer Rate methodology by
establishing a legacy annual minimum volume and applying a cap as follows:

a. Legacy Premium Component: For that portion of Customer’s annual
minimum equal to its FY 2028 annual minimum plus 5% (“Legacy Volume”)
the Customer Rate applied shall be the Member City Rate plus 5-cents
(“Legacy Charge”);
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b. Growth Premium Component: For that portion of the Customer’s annual
minimum greater than the Legacy Volume (“Growth Volume”), the Customer
Rate applied shall be the Member City Rate plus 10% (“Growth Charge”);
and

c. Effective Premium Cap: For the purposes of this calculation, “Effective
Rate” means the amount to be paid by Customer per 1,000 gallons resulting
from calculation of the Legacy Premium Component and the Growth
Premium Component. If the Customer’s calculated Effective Rate exceeds
the Member City Rate plus 2.8%; the Customer Rate shall be adjusted to
result in payment by Customer that equals the Member City Rate plus 2.8%
(“Effective Premium Rate”). After a Customer reaches the Effective
Premium Rate, the Customer Rate cannot fall below the Effective Premium
Rate.

d. This phase in will only be available to Customers executing the new
Customer contract template prior to July 31, 2028.

6. The new Customer Rate methodology described herein is of benefit to Customers
and the region in that it:
a. Provides certainty on the Customer Rate for years to come;
b. Incentivizes conservation; and
c. Allows a reasonable phase in for Customers through recognition of the
Legacy Premium Component and Effective Premium Cap.

7. NTMWD will honor existing Customer Contract terms for those Customers that do
not chose to move to the new Customer contract template; but NTMWD anticipates
many Customers will find the new template to be of benefit for the reasons
described herein.

NTMWD acknowledges and appreciates the efforts of the Member and Customer Work
Group and other local leaders that have led to a regionally developed recommendation
on the Customer Rate as adopted in this resolution.

THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF DIRECTORS IN A REGULAR
MEETING ON NOVEMBER 21, 2024, IN THE ADMINISTRATIVE OFFICES OF THE NTMWD,
WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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11/21/2024 Administrative Memorandum No. 24-6077

Authorization of Wholesale Water Agreement between Royse City and Hunt County Municipal
Utility District (MUD) No 4.

SUBJECT

Authorize a wholesale water sales contract between the City of Royse City (City) and the Hunt
County MUD No.4 which a portion is located outside the current City Limits and Extraterritorial
Jurisdiction (ETJ).

PURPOSE

This consideration for approval of a wholesale water sales contract is required under Section 3 (a) of

the August 1, 1988, Regional Water Supply Facilities Amendatory Contract between the NTMWD and
the City of Royse City.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors approve the wholesale
water sales contract between the City of Royse City and the Hunt County Municipal Utility District No.
4

Contracting Party:  City of Royse City

Purpose: Wholesale Water Contract
Contract Term: 20 Years
Committee: This will be an item on the November 20, 2024, Water Committee
agenda
NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 2 Printed on 11/15/2024
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DRIVER(S) FOR THIS PROJECT

Strategic Objective: 3.2 Engaged Members, Customers and Stakeholders

[ Regulatory Compliance [1 Asset Condition
[J Capacity [J Redundancy/Resiliency
[] Relocation or External Requests [1 Operational Efficiency
[] Safety Administrative
[J Policy [] Other

BACKGROUND

Royse City is requesting authorization to sell potable water to the Hunt County MUD No 4,
which a small portion includes an area outside Royse City limits

PURPOSE

Hunt County MUD No. 4 development covers approximately 144 acres.

The City has available potable water quantities and will provide up to 920,000 gallons per day
of potable water

The City will provide water to Hunt County MUD No. 4 through its own water supply system
Water will only be provided to customers within the defined boundary of the property described
in the Development Agreement

Hunt County MUD No. 4 must adopt conservation measures consistent with Royse City

Hunt County MUD No. 4 shall not use water for filling purposes or maintaining surface water
impoundments without express written consent of the City

The attached location map provides more detail of the area

City of Royse City Council will approve this contract amendment at its December 10, 2024, meeting.
A copy of the Agreement contract is attached.

FUNDING

Not Applicable
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WHOLESALE WATER CONTRACT

STATE OF TEXAS §

§

COUNTY OF HUNT §
This Wholesale Water Contract (“Contract”) is made and entered into by and between the
City of Royse City, Texas, a municipal corporation in Hunt County, Texas, acting under the laws
of the State of Texas (hereinafter called “Ci#y””), and Hunt County Municipal Utility District No.
4, a municipal utility district operating pursuant to the provisions of Article XVI, Section 59, and

Article III, Section 52, of the Texas Constitution and Chapters 49 and 54 of the Texas Water Code
(hereinafter called “Customer™).

RECITALS

The following recitals (1) are true and correct; (2) incorporated as part of this Contract for all
purposes; (3) evidence the intent of the Parties in entering into this Contract; and (4) are to be used
in interpreting this Contract:

WHEREAS, the City owns and operates water distribution and water supply facilities; and

WHEREAS, Customer is desirous of obtaining up to 920,000 gallons per day (“GPD”) of an
adequate and dependable wholesale water supply; and

WHEREAS, Customer was created to provide, among other services, water supply service to
certain property in Hunt County, Texas located within its jurisdictional boundaries(the
“Development”), which Development covers the approximately 144 acres of land described in
Exhibit “A” attached hereto and made a part hereof (the “Property”); and

WHEREAS, the Property is located either inside of the boundaries of the City’s extraterritorial
jurisdiction or will be located inside the boundaries of the City’s extraterritorial jurisdiction at the
time of delivery of water; and

WHEREAS, the Parties intend for the City to be the wholesale water provider and Customer to
be the retail water provider to the customers located within the Property; and

WHEREAS, the City’s existing water distribution system has available potable water quantities
and capacities hereinafter contracted to be sold by it to Customer, subject to the terms and
provisions of this Contract, as evidenced by the Memorandum prepared by Birkhoff, Hendricks &
Carter, L.L.P. regarding their analysis of the City’s water system dated July 2, 2024 (the “Water
Study”) attached hereto as Exhibit “D” and made a part hereof; and

WHEREAS, the Parties desire to establish provisions for the sale and distribution of treated water
by the City to Customer and to establish the rate, duration, metering, and related responsibilities
of the Parties.
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NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained,
the Parties agree that the City will furnish and Customer will pay for water supply services upon
the terms and conditions hereafter set forth, to wit:

AGREEMENT

Article 1. General

1.01 Definitions. The following terms and expressions used in this Contract, unless the
context indicates otherwise, shall mean:

“Business Day” means any Day other than Saturdays, Sundays and City’s published holidays.

“CCN” means a Certificate of Convenience and Necessity issued by the Public Utility Commission
of Texas (“PUC”) or its predecessor/successor agency as prescribed by the Texas Water Code, as
amended.

“City System” means the Water supply system owned by the City located on its side of the Delivery
Point.

“Contract” means this “Wholesale Water Contract” and any subsequent amendments agreed to in
writing by the Parties.

“Customer s System” means that system by which Customer delivers Treated Water to its retail
customers, all of whom must be located within the physical boundaries of the Property as described
in Exhibit “A”.

“Day” means a 24-hour period from 12:00 a.m. to 11:59 p.m.

“Delivery Point(s)” means the point(s) at which City agrees to deliver Treated Water under this
Contract to Customer. The Delivery Point(s) are located as shown on Exhibit “B”. The Parties
may mutually agree upon additional Delivery Points.

“Emergency” means a bona-fide emergency condition created by unforeseeable mechanical
failure, by unprecedented high rate of Treated Water usage (such as might result from a major fire
or a major water main break), or by such other circumstances beyond the Parties' control.

“Meter(s)” means the metering facility or device to be installed at each Metering Point(s) to
measure the amount of Treated Water delivered to Customer by City, as provided in this Contract.
A Meter will not be required to be installed at the Delivery Point, which is intended to be closed
during normal operations and only opened in the case of an Emergency.

“Metering Point(s)” means the location(s) at which a Meter shall be installed, as reflected on
Exhibit “B”.
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“NTMWD” means the North Texas Municipal Water District.

“Party” means either the City or the Customer, and “Parties” means City and Customer,
collectively.

“Rate” means the dollar amount per 1,000 gallons applied to Customer’s metered usage of
Treated Water in order to calculate the Volume Charge, as more specifically described in
Article 3.C., herein.

“Rate of Flow” means usage on a per minute basis (i.e., gallons per minute (“gpm”)).

“Regulatory Requirements” means all applicable requirements and provisions of federal, state, and
county constitutions, laws, statutes, rules, regulations and ordinances enacted or issued from time
to time, including, without limitation, all applicable sections of the Texas Water Code and the rules
and regulations of the Texas Commission on Environmental Quality (“TCEQ”), PUC, and the
Texas Administrative Code (“7AC”), and all judicial and administrative orders, judgements, and
decrees of any governmental authority having jurisdiction concerning the matters contained herein
issued from time to time.

“Treated Water” or “Water” means water treated by the North Texas Municipal Water District and
distributed by the City so that it is potable water meeting the minimum water quality requirements
for human consumption as prescribed by the TCEQ or other appropriate regulatory agency with
jurisdiction.

“Water Conservation” means those practices, techniques, and technologies that will reduce the
consumption of Water, reduce the loss or waste of Water, improve efficiency in the use of Water,
and/or increase the recycling and reuse of Water.

“Water Study” means that certain Memorandum prepared by Birkhoff, Hendricks & Carter, L.L.P.
regarding their analysis of the City’s water system dated July 2, 2024 attached hereto as
Exhibit “D” and made a part hereof.

1.02  Effective Date. The Effective Date shall be the later of the dates this Contract is approved
by City and signed by the authorized representatives of each Party.

1.03 Term. This Contract shall continue in force and effect for a period of twenty (20) years
from the Effective Date hereof and shall be subsequently extended automatically for additional ten
(10)-year terms until terminated by either Party in accordance with the terms hereof. A Party which
does not desire renewal of this Contract must give the other Party no less than three (3) years
advance written notice of its intent to terminate at the end of the current term.
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Article 2 Party Responsibilities; Dual CCN

2.01 City. City is responsible for (i) timely providing up to 920,000 gpd of Water (the
“Maximum Daily Quantity”) to serve the Development, (ii) operating a Water supply system to the
extent permitted by available Water supply, (iii) developing cost of service information to support
rate changes, and (iv) informing Customer of changes in financial data.

2.02  Customer. Customer is responsible for (i) keeping the City informed concerning its
projected Water supply needs and operating requirements, (ii) planning and managing the
Customer’s System to promote Water Conservation and efficient system operation, including, but
not limited to, adopting and implementing a water conservation and drought contingency plan that
is at least as strict as the then-current plan adopted by the City and (iii) paying Rates imposed by
City pursuant hereto. Customer is also responsible for maintaining pumping and pressure
requirements and storage capacity within Customer’s System in accordance with rules and
regulations set forth by the TCEQ, or its successor agency. Customer has advised the City that
upon full development of the Property, Customer may be providing Water up to 920,000 gpd to its
retail customers. Within six (6) months of the Effective Date, Customer shall provide the City
with a report as to its existing and projected needs for the ensuing five (5) year period. Customer
shall continue to provide City a report of Customer’s existing and projected needs for the ensuing
five-year period every third (3™) year after the Effective Date of this Contract.

2.03  Certificate of Convenience and Necessity. The City and Customer hereby acknowledge
and agree that the Property is located wholly within the City’s CCN No. 12827, requiring the City
to provide retail water service within the certificated area pursuant to its service policies. Under
the terms of this Contract, the City shall be the wholesale water service provider to Customer, and
Customer shall be the retail water service provider to the customers located within the Property.
In order to allow for Customer to be the retail water service provider to the customers located
within the Property, the City and Customer intend for Customer to obtain a dual water CCN over
the Property by filing appropriate documentation with the PUC, including this Contract and other
appropriate documentation as evidence of the City’s consent to such dual water CCN. The City
hereby agrees to support Customer’s application to the PUC to obtain a dual water CCN over the
Property and shall execute any and all documentation reasonably necessary to evidence the City’s
support of and consent to such dual water CCN. Upon Customer obtaining such dual water CCN,
the City and Customer agree that Customer shall be the exclusive retail water service provider to
the Property and to the customers located within the Property, unless otherwise provided herein.
In no event shall the City provide retail water service to any customers located within the Property
unless and until Customer is dissolved and ceases to exist as a political subdivision of the State of
Texas, or until an agreement between City and Customer provide otherwise.

Article 3 Water Quantity; Quality; Price and Terms
A. Unit of Measurement

3.01 Unit of Measurement. The unit of measurement for Water delivered under the provisions
of this Contract shall be one thousand (1,000) gallons of Water, U.S. Standard Liquid Measure.
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B. Water Quality

3.02 Delivery Rates. Rates of delivery of Water at the Point(s) of Delivery shall be regulated
by a rate of flow controller installed by the Customer at Customer’s sole cost. Upon installation,
ownership of the rate of flow controller and associated facility shall be transferred to the City, at
no cost to the City, and the City shall operate, maintain, and have sole right of access to said facility.

3.03 Limitation of Usage. The City shall have authority to limit Customer’s usage in the event
City does not have the availability to provide the usage permitted on the same basis as it is limiting
usage to other similarly situated customers inside the corporate limits of the City. The City will
use its best efforts to remain in a position to furnish Water as herein contracted to be sold to
Customer, but the City’s obligations shall be limited in accordance with other conditions herein
contained.

3.04 Insufficient Supply. In the event the total Water supply available to the City shall be
insufficient to meet all of the needs of the residents of the City and customers of Customer, the
City may prorate the Water available among all customers of the City and Customer. In the event
of shortage, Customer shall be furnished Water in a quantity which bears the same proportion to
the total Water available to City for use by individual connections as the number of individual
connections served by the City.

3.05 Outdoor Watering Restrictions. Customer may prescribe a schedule of hours covering use
of Water for the watering of lawns and gardens by its customers, and require adherence hereto, or
prohibit the use of Water for the watering of lawns and gardens, provided that if at any time the
total Water supply available to Customer shall be insufficient to meet all the needs of its customers,
Water must first be furnished to all customers of Customer sufficient to satisfy their needs for
domestic purposes before supplying any Water for the watering of lawns and gardens. Should the
City impose water restrictions suggested by NTMWD on City residents, Customer shall impose
outdoor watering restrictions at least as strict as those of the City on its own customers.

3.06 Local Water Use. The Parties acknowledge and agree that, notwithstanding any provisions
of this Contract to the contrary, any Water supply made available by the City to Customer
hereunder shall be used solely in the Property and shall not be authorized for use outside of the

Property.

3.07 Water Conservation. Customer shall prepare, formally adopt, and implement a water
conservation and drought contingency plan(s) that is consistent with TCEQ requirements and that
is at least as strict as the then-current water conservation and drought contingency plan adopted by
the City. Customer may utilize any water conservation measure, policy, or practice in order to
achieve said Water conservation goals demanded by City. Should the City impose water
restrictions suggested by NTMWD on City residents, Customer shall impose Water conservation
requirements at least as strict as those of the City on its own customers.

3.08 Emergency Measures. If an Emergency dictates temporary conservation or rationing
requirements for either the City or Customer, either Party may implement any measures considered
appropriate by it to alleviate the Emergency. If Customer implements measures to alleviate an
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Emergency, Customer shall notify the City in writing within five (5) Days of implementing such
measures.

3.09 Surface Water Impoundments; Restrictions. Customer or its customers shall not use
Treated Water for the purposes of filling or maintaining the level of surface water impoundments
without the express written consent of the City.

3.10  Title to Water. Title to all Water supply to Customer shall be to the City up to the Delivery
Point(s), at which point title shall pass to Customer. The City and Customer shall save and hold
each other harmless from all claims, demands, and causes of action, which may be asserted by
anyone on account of the transportation and delivery of said Water, while title remains in such
Party. Notwithstanding anything contained herein to the contrary, the Parties hereto do not waive
and hereby expressly retain any and all immunities and defenses, sovereign, legislative, official
and otherwise, that each may now or hereafter possess. Nothing contained in this Contract shall
be interpreted as conferring any rights to any person not a Party to this Contract.

3.11 Changes in Customer Demand. Customer shall provide reasonable notice to the City of
any anticipated changes in demand requirements in excess of the projections previously supplied
to the City. Such notice shall be utilized by the City in determining whether construction of
additional facilities or utilization of existing system capacity will be required. In the event of a
change in demand requirements above the Maximum Daily Quantity, Customer shall be
responsible for the cost of any additional facilities, or the utilization of existing excess system
capacity (even if such utilization of existing capacity does not require additional construction).
Payments by Customer contemplated by this section for additional facilities are required prior to
the awarding of any construction contracts. Payment by Customer for utilization of existing excess
capacity of more than the Maximum Daily Quantity must be paid prior to the capacity being
provided.

3.12  Limitation on Supply. Customer understands and agrees that the City’s ability and capacity
to provide increases in demand or volume is subject to available supply and ability to deliver
Treated Water as may be determined by the City through its sole source of such Water, NTMWD.
City may deny Customer requests for increase demand requirements based on a limited ability to
supply and deliver Water.

3.13  Other Contracts. The City reserves the right to enter into Water sale contracts with other
entities under the same or similar provisions as contained in this Contract. Customer has no rights
to additional Water in excess of the Maximum Daily Quantity.

B. Quality

3.14 Potable Water. The City shall furnish Customer treated Water suitable for human
consumption in accordance with all applicable laws, rules, and regulations of this state.

3.15 Limit. The City guarantees the quality of Water provided to Customer only up to the
Delivery Point. Customer specifically acknowledges that the quality of Water after passage
through the Delivery Point is Customer’s sole responsibility.
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C. Price and Terms

3.16 Payment. For the purposes of this Contract, Customer shall pay the City each month for
the Water supply provided under this Contract. The Customer shall be treated as one wholesale
customer.

3.17 Rate. The Rate per 1,000 gallons to be paid by the Customer will be based on the City’s
budgeted cost and subject to annual adjustment by the City in accordance with the terms hereof.
The Rate shall initially be $ per 1,000 gallons, as detailed in Exhibit “C”. Said Rate
includes, but may not necessarily be limited to, the Customer’s proportionate share of cost
including, but not limited to:

a. The cost of water purchased from NTMWD;

b. The cost of supplemental treatment of Water by the City from NTMWD needed to
maintain the quality of Water to the Delivery Point;

c. The cost of transmitting water from the City’s point of delivery from NTMWD to
Customer’s Delivery Point(s);

d. Applicable design, construction, operations, maintenance, repair, replacement,
general, and administrative costs incurred by the City; and,

e. Customer’s proportional share of infrastructure improvements incurred by the City,
including any additional water towers needed in order to provide the necessary supply of
Water to the Development.

Once each year, beginning in the year the Customer’s System is connected to the City’s System at
the Delivery Point, the City may review the Rate and adjust it to reflect the City’s additional costs
as reflected in the City’s then current “cost of service” analysis utilized to set the City’s generally
applicable water rates. The City’s current “cost of service” analysis is attached hereto as
Exhibit “C”.

3.18 Payment. Payment for Water service charges as calculated above shall be made each year
by Customer to the City in monthly installments, each of which shall be based upon the prior
month’s usage. Each payment shall be due and payable on or before the last Business Day of the
month following Customer’s receipt of invoicing by the City.

3.19 Commencement of Liability. Customer’s liability and responsibility for making such
payments, as herein set forth, shall commence on the Effective Date of this Contract.

3.20 Failure to Pay; Consequences. In the event Customer shall fail to make any such monthly
payment within the time required, interest on such amount shall accrue at the rate of ten percent
(10%) per annum from the date such payment becomes due until paid in full with interest, as herein
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specified. In the event said payment is not made within sixty (60) days from the date such payment
becomes due, the City may, at its option, avail itself of the following remedies:

3.21

a. Upon the occurrence of Customer’s first failure to pay any amount billed for service
under this Contract, which amount remains unpaid for more than sixty (60) days after its
due date, Customer agrees to establish a security fund to be held in trust by the City in the
amount of three (3) month’s average billings, from which the City may withdraw funds to
secure payment of the billing. Customer shall thereafter immediately replenish and restore
the account to the required amount and maintain the full balance required in the fund for
the remainder of the term of the Contract, notwithstanding the City’s withdrawals to satisfy
billings remaining unpaid for more than sixty (60) days after the due date.

b. In the event that the security fund is not established, at the expiration of sixty (60)
days after such amounts are due, Customer shall be in default under this Contract, and the
City may invoke the remedies specified in Article 7.

c. The security fund shall be deposited with the City Manager of the City in cash, in
the form of an unconditional, irrevocable standby letter of credit, a performance/surety
bond, or other instrument or security in a form reasonably acceptable to the City Attorney
for the City. The letter of credit, bond, or other instrument shall in no event require the
consent of Customer prior to the collection by the City of any amounts covered by the letter
of credit, bond, or other instrument.

d. In the event that the security fund described herein above is not established, at the
expiration of ninety (90) days after such amounts are due, Customer agrees to the
appointment of a receiver, chosen solely by City and whose fees shall be paid by Customer,
for the purpose of allocating Customer’s ongoing revenue so as to create and fully fund the
above-described security fund and bring Customer’s account with the City current. Once
Customer’s account is current and the above-described security fund is fully funded and
the receiver paid for his services, the City shall dismiss the receiver.

e. In the event a receiver 1s appointed and the City is not being timely paid, the City
shall have the right to invoke this Contract’s termination provisions.

No Equity. Customer acknowledges that it will accrue no equity or any other interest in

the City System, the City’s water supplies, or any other assets of the City as a result of payment or
other performance pursuant to this Contract.

3.22

Initial Rates; Rate Changes. Customer agrees that the Rate initially charged by the City

and the policies defined in this Contract is just and reasonable and does not adversely affect the
public interest. The Rate charged by the City is subject to modification as provided herein.
Customer agrees that any such change in the Rate by the City in accordance with the provisions
hereof is just and reasonable and does not adversely affect the public interest. Notwithstanding any
provision to the contrary, Customer does not waive the right to file and pursue an appeal of any
increase in rate proposed or adopted by the City that is not in conformance with the terms of this
Contract.
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3.23 Rate Modification. The Rate established by this Contract may be modified by the City
Council of the City annually, or more frequently if the rate charged to the City by NTMWD is
changed. Customer will be notified of any rate modification at least sixty (60) days prior to the
effective date of the new rate.

3.24 Customer’s Retail Rates. Customer will determine and charge its retail water customers
such rates as are determined by Customer. Customer represents and has determined that the
wholesale water service to be obtained from the City hereunder is absolutely necessary and
essential to the present and future operation of Customer’s System, and, accordingly, all payments
required by this Contract to be made by Customer shall constitute reasonable and necessary
operating expenses of Customer’s System, with the effect that the obligation to make such
payments from revenues of such water system shall have priority over any obligation to make
payments from such revenues, whether of principal, interest, or otherwise, with respect to all bonds
heretofore or hereafter issued by Customer, and all indebtedness undertaken by Customer unless
this obligation is inconsistent with Customer’s obligations under existing debt instruments as of
the Effective Date, if any. Customer agrees throughout the term of this Contract to continuously
operate and maintain its water system and to fix and collect such rates and charges for water
services to be supplied by its water system as will produce revenues in an amount equal to at least
all of its payments under this Contract.

3.25 Resale; Connection Outside Customer’s Service Area Prohibited. Customer agrees that it
will not, during the term of this Contract, resell any of the Treated Water it purchases from the City
hereunder to any wholesale or other customer other than retail customers located within its
boundaries, without prior written consent by the City Council of the City, based on a formal action
of the City Council of the City. Customer shall not contract with any individual or entity located
outside Customer’s boundaries to connect to Customer’s System without the City’s prior written
approval.

Article 4 Point(s) of Delivery; Measuring Equipment
A. Delivery Point(s)

4.01 General. The Delivery Point(s) of water to Customer from the City System shall be the
locations identified in Exhibit “B”, unless otherwise agreed by City and Customer.

4.02 Meter. Customer shall install a flow meter and a rate of flow controller to be set according
to the contracted amount of Water contained herein at each Delivery Point. All flow meters
installed after the date of this Contract shall be equipped with transmission devices compatible
with the City’s existing system infrastructure. Upon installation and City approval of each flow
Meter and rate of flow controller, Customer shall transfer ownership of said equipment and
facilities to City at no cost, free of liens or encumbrances.
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4.03  Air Gap. Customer must provide an air gap prior to any connections of service between
the City’s System and the Customer’s System. The City shall approve the air gap system. City
reserves the right to inspect the air gap system.

4.04 Delivery of Water. City agrees to deliver at the Delivery Point(s) the quantities of Water
herein contracted for, said Water to be delivered at the prevailing pressure which is maintained in
the City System, it being specifically understood that the City is under no obligation to furnish
pressurized treated Water to any connection between the Delivery Point and Customer’s facilities
for sustaining and/or increasing pressure, nor is the City responsible for the pressurization of Water
after it passes through the Delivery Point. The City is under no obligation to provide the Customer
with a sufficient amount of treated Water for the Customer to meet its retail customers’
instantaneous demand, or to meet any minimum production, storage, service and pump
requirements, or any other requirements imposed on the City by any Regulatory Requirements.

4.05 TCEQ Compliance. Customer agrees that it shall take all reasonable measures to ensure
all lines and equipment installed or owned by its customers comply with the requirements of the
TCEQ, as the same now exist or as they may be modified hereafter.

4.06 Connection Facilities. Cost of all connection facilities from the Delivery Point to the
Customer’s facilities shall be borne by Customer. Customer shall be responsible for the design,
contracting, construction, and financing of all connection facilities and acquisition of any right-of-
way for delivery of the Water from the applicable Delivery Point to Customer’s facilities.
Notwithstanding the preceding, the City shall allow the Customer to utilize any water easements
or rights-of-way dedicated to the City in order for Customer to extend Customer’s System to the
Delivery Point(s). All plans for connecting Customer’s System to the City System at the Delivery
Point(s) shall be submitted to the City for written approval with all designs, materials and
specifications conforming to the City’s requirements prior to construction. The City shall have the
right to make periodic inspections during construction and shall have final approval of the Delivery
Point(s). On the Effective Date, or, if the connection facilities have not been constructed as of the
Effective Date, on such later date as the construction and installation of the connection facilities
are complete, Customer shall transfer ownership of all connection facilities on the City’s side of
the Meter(s), including each Meter and the vault in which the Meter is located, to City at no cost,
with no liens or encumbrances.

4.07 Facility Improvements. Should the quantities desired by the Customer exceed the
Maximum Daily Quantity and require improvements to the City System, or require the utilization
of existing excess system capacity (even if such utilization of existing capacity does not require
additional construction), Customer shall be responsible for its proportionate share of the cost of
those improvements or any above described excess capacity utilization. Payments by Customer
contemplated by this section for additional facilities are required prior to the awarding of any
construction contracts and for the utilization of existing excess capacity payments must be made
prior to such excess capacity being provided. Customer shall have no ownership interest in any
such facility improvements.

4.08 Relocation of Delivery Points. Requests to relocate a Delivery Point shall be submitted in
writing by the requesting Party. If the Parties mutually agree to relocate a Delivery Point, the Party

10

74



requesting relocation will be responsible for funding all costs related to constructing the
improvements, unless the Parties agree on a division of costs based on mutual benefit.

a. For any costs attributable to Customer for improvements constructed by the City,
Customer shall be responsible for reimbursing the City, as agreed upon in writing, for the
cost of such improvements including, but not limited to, the acquisition of any easements
and/or rights-of-way. Prior to beginning construction, the Parties will enter into a written
agreement to (i) approve the amount of anticipated construction costs, and (ii) specify the
manner and timeframe for such reimbursement to the City and the timeline for
construction.

b. If Customer is to construct the necessary improvements for a relocated
Delivery Point, Customer will submit plans for the construction of the improvements to
the City for approval prior to commencing construction; provided, however, such
approval shall not be unreasonably conditioned, withheld or delayed. If the City approves
the plans submitted, the City will give Customer notice of said approval in writing within
a commercially reasonable time. During the construction of such improvements, City
may, but is not obligated to, inspect improvements under construction, at its sole cost. All
costs for the construction of the improvements, including the costs for any easements
and/or rights-of-way, shall be borne as agreed upon in writing. City may, but is not
obligated to, make a final inspection and approval, at its sole cost, after construction of
the improvements is completed and before the improvements are approved by the City
for use; provided, however, such approval shall not be unreasonably conditioned,
withheld or delayed. Customer shall transfer ownership of all facilities constructed for
the relocated Delivery Point to City upon completion of construction.

4.09 Additional Delivery Points. It is anticipated that Customer may request an additional
Delivery Point(s) and/ or delivery line(s). Such request(s) shall be made in writing by Customer
and City shall provide a written response within a commercially reasonable amount of time after
receipt of such request. If additional Delivery Point(s) and/or delivery line(s) are mutually agreed
upon, the Parties shall, prior to and as a condition of any binding agreement regarding such
matters, agree in writing as to the responsibility, whether shared or assigned to one Party, for the
costs associated therewith.

a. For any costs attributable to Customer for improvements constructed by the City,
Customer shall be responsible for reimbursing the City, as agreed upon in writing, for the
cost of such improvements including, but not limited to, the acquisition of any easements
and/or rights-of-way. Prior to beginning construction, the Parties will enter into a written
agreement to (i) approve the amount of anticipated construction costs, and (ii) specify the
manner and timeframe for such reimbursement to the City and the timeline for
construction.

b. If Customer is to construct the necessary improvements for an additional Delivery
Point(s) and/or delivery line(s), Customer will submit plans for the construction of the
improvements to the City for approval prior to commencing construction; provided,
however, such approval shall not be unreasonably conditioned, withheld or delayed. If
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the City approves the plans submitted, the City will give Customer notice of said approval
in writing within a commercially reasonable time. During the construction of such
improvements, City may, but is not obligated to, inspect improvements under
construction, at its sole cost. All costs for the construction of the improvements, including
the costs for any easements and/or rights-of-way, shall be borne as agreed upon in writing.
City may, but is not obligated to, make a final inspection and approval, at its sole cost,
after construction of the improvements is completed and before the improvements are
approved by the City for use; provided, however, such approval shall not be unreasonably
conditioned, withheld or delayed. Customer shall transfer ownership of all facilities
constructed for the additional Delivery Point(s) and/or delivery line(s) to City upon
completion of construction.

4.10 Delivery Point Improvements. Ifthe Customer requests that improvements be made to a
Delivery Point(s), the Customer shall submit the request in writing to the City. If the City
approves the request, the Parties will then decide whether the City or the Customer will be
responsible for constructing the improvements and shall follow the procedures set forth in Section
4.09: provided, however, such approval shall not be unreasonably conditioned, withheld or
delayed. Customer shall transfer ownership of any such improvements to the City upon
completion and acceptance by the City.

4.11  Water Release Valves. All valves releasing Water from the City System to Customer shall
be solely owned, operated and maintained by the City. Customer shall not obstruct or block
access to those valves.

4.12 Easements; Rights-of-Way; Ownership of Improvements. Any acquired easements
and/or rights-of-way shall name the City as a grantee for the portion of the easement or right-of-
way on the City’s side of the Delivery Point. Upon the completion of construction and final
approval by the City of any new, relocated or improved Delivery Point(s) and/or Metering
Point(s), Customer shall transfer ownership of the constructed improvements and metering
device and appurtenances on the City’s side of the Delivery Point to the City.

4.13  Interruption of Service for Maintenance. Notwithstanding anything in this Contract or in
the requirements of any regulatory agency to the contrary, City shall be entitled at any and all
times to install, repair, maintain, and replace such equipment or devices or to take any other action
under an Emergency (including reduction or cessation of water service to Customer) as necessary
or appropriate to allow City at all times to maintain a minimum pressure as required by applicable
law or regulation at all retail service locations directly served by City. The City shall use
commercially reasonable efforts to work with Customer to install, repair, maintain, and replace
such equipment and devices at a time to minimize the impact on Customer’s System. The City
shall make every reasonable effort to expedite the restoration of service in a timely manner.

B. Transmission lines

4.14 Customer Transmission Lines. Customer shall be responsible for the construction and
associated costs of any additional water transmission lines on Customer’s side of the Meter(s).
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Customer shall maintain ownership of said water transmission lines for the term of this Contract
and shall be responsible for the maintenance and repair of said water transmission line.

4.15 City Transmission Lines. Customer, at its sole cost, shall be responsible for the design,
engineering, permitting, construction, and other associated costs of any additional water
transmission lines on the City’s side of the Meter(s) that are needed for the City to deliver the
Maximum Daily Quantity of Water to the Delivery Point(s), as reflected on the attached Exhibit
“B” (the “New City Lines’). Upon completion of construction and acceptance by the City of the
New City Lines, the City shall maintain ownership of the New City Lines. The City shall be
obligated to bear and pay all costs, fees, and expenses, including but not limited to engineering
and design costs, permitting costs, construction costs, bonds, or other fees/expenses for any
change, required by the City, pertaining to the increased size of any portion of the New City Lines
to a size greater than is necessary to connect to the City’s existing water system and serve the

Property.

4.16 Temporary Water Service. At such time as the developer of the Development initiates the
construction of infrastructure to serve the Property, the City shall authorize such developer and
its contractors to obtain temporary water service from the City in the same manner and under the
same conditions as such temporary water service is made available to contractors working within
the City.

C. Measuring Equipment

4.17 Installation. Customer shall furnish and install, at its own expense at the Delivery Point(s),
the Meter(s), as approved by the City, for measuring properly the quantity of Water delivered under
this Contract. Such facilities shall be conveyed to the City upon completion, with no liens or
encumbrances, at no cost to the City.

4.18 Maintenance; Calibration. City shall operate and maintain the Meter(s) and shall read each
Meter monthly. City will also cause the Meter(s) to be tested and calibrated at intervals of not
more than every twelve (12) months. The cost of testing will be borne solely by City, provided
however, that if any special test is made at the request of the Customer and shall disclose that the
meter is recording accurately, then Customer shall bear the cost for such test. Customer will be
notified in writing of the planned Meter testing and calibration and will be invoiced for said testing
and calibration on the invoice following the performance of the service. Once notified, Customer’s
representative may request to be present when such testing and calibration is performed.

4.19 Meter Accuracy; Corrections. Meters registering not more than one and one-half percent
(1.5%) above or below normal shall be deemed accurate. Any Meter readings which testing has
found to be inaccurate shall be corrected in accordance with the percentage of inaccuracy found.
Should any Meter fail to register for any period, the amount payable shall be based upon the Water
delivered in the corresponding period immediately prior the failure, unless the City and Customer
shall agree to the amount of Water furnished during such period.
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420 Meter Readings. The Meter(s) used under this Contract shall be read on the last day of
each calendar month by the City’s operator and shall be available for checking and verification by
a representative of Customer during normal business hours of the City.

D. Access

421 Delivery Point(s). Customer shall not impede City access to any of the City-owned
equipment, facilities, or Delivery Point(s). Customer shall obtain all necessary easements for
access prior to transferring ownership to City. City shall have the sole right to secure and control
access to the City-owned equipment, facilities, and Delivery Point(s). Customer may request
access to inspect the City-owned equipment, facilities, and Delivery Point(s) contemplated by this
Contract by presenting such request, in writing, to the City during normal business hours. City
shall provide access within 72 hours of receiving the request for access from Customer. City shall
have the right to oversee these inspections.

Article 5 Force Majeure

No Party hereto shall be considered to be in default in the performance of any of the
obligations hereunder (other than obligations of either Party to pay costs and expenses) if such
failure of performance shall be due to circumstances beyond the reasonable control of the Parties,
including but not limited to, the failure of facilities, flood, earthquake, tornado, storm, fire,
lightning, epidemic, war, riot, civil disturbance or disobedience, labor dispute and action or non-
action by a failure to obtain the necessary authorizations and approvals from any governmental
agency or authority or the electorate, labor or material shortage, sabotage, or restraint by a court
order or public authority, which by the exercise of due diligence and foresight the Party could not
have reasonably been expected to avoid and which by exercise of due diligence it shall be unable
to overcome. Either Party rendered unable to fulfill any obligation by reason of an uncontrollable
force shall exercise due diligence to enable fulfillment of its obligations under this Contract.

Article 6 Dispute resolution

6.01 Disputes Other Than Rate or Fee Disputes; Abatement. In accordance with the provisions
of Subchapter I, Chapter 271, Tex. Local Gov’t. Code, the Parties agree that, prior to instituting
any lawsuit or other proceeding arising from a dispute under this Contract, the Parties will first
attempt to resolve the dispute by taking the following steps:

a. The dissatisfied Party shall deliver a written notice substantially describing the
nature of the dispute to the other Party, requesting the other Party to deliver a written
response within five days after receipt of the notice of dispute;

b. If the response does not, in the opinion of the dissatisfied Party, reasonably resolve
the dispute, the dissatisfied Party shall notify the other Party in writing. Each Party shall
then appoint a person having authority over the activities of the respective Parties who shall
promptly meet, in person, in an effort to resolve the dispute; and

14

78



c. If those persons cannot or do not resolve the dispute, then the Parties shall each
appoint a person from the highest tier of managerial responsibility within each respective
Party, who shall then promptly meet, in person, in an effort to resolve the dispute.

Any suit filed prior to performing these steps shall be abated pending completion of this step
process. This Section shall not apply to any disputes regarding rates or fees City charges Customer.

6.02 Rate or Fee Disputes. Customer agrees that, as a condition precedent to instituting any
lawsuit or other proceeding arising from a rate or fee dispute (including any surcharges City may
assess) under this Contract, Customer shall first attempt to resolve the dispute by taking the
following steps:

a. Customer shall deliver a written notice substantially describing the nature of and
reasons for the dispute to City;

b. City shall respond to the dispute notification in writing within ten (10) business
days after receipt of the notice of dispute;

c. If Customer does not believe City’s response reasonably resolves the dispute,
Customer may, within ten (10) business days after receipt of City’s response, request, in
writing, that the City Council consider the rate or fee dispute; and

d. City shall, after receipt of Customer’s written request that the City Council consider
the dispute, place the matter on the City Council agenda within the 5 weeks of the written
request.

6.03  Presentation of Rate Dispute. Customer shall appear before and have one (1) hour to
present any evidence and arguments it has regarding any rate or fee dispute to the City Council.
The City Council shall issue a written final decision regarding the rate or fee dispute within ten
(10) business days after Customer’s appearance.

6.04 Condition Precedent. The provisions of this Article 6 are a condition precedent to the filing
of any other action or complaint with any regulatory authority, governing body, or state or federal
court.

6.05 [Expenses. Customer shall have the right to challenge any change in the Rate in violation
of this Contract before the PUC. If Customer initiates or participates in any proceeding regarding
the Water rate and City’s policies under this Contract and advocates a position that is adverse to
City, and City prevails, Customer shall reimburse City for its reasonable expenses, including
attorneys’ fees in the proceeding, within thirty days after City’s demand for payment. If the
Customer participates in more than two (2) proceedings regarding the Rate before the PUC and
the City prevails, the City may accelerate non-renewal rights under section 1.03 of this Agreement.

Article 7 Default and Remedies
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7.01 Default and Remedies. If a Party is in default under this Contract, then the non-defaulting
Party shall be entitled to all remedies available at law or in equity, including, but not limited to,
specific performance, injunctive relief, mandamus relief, damages; provided, however, neither
Party shall be entitled to termination of this Contract.

7.02  Waiver of Immunity. Each Party hereto acknowledges that this Contract is for the
providing of goods and services and, pursuant to Section 271.151, Texas Local Government Code,
each has waived its immunity from suit solely for the purpose of the other Party enforcing the
express terms, conditions, and obligations of this Contract.

Article 8 Hold Harmless

Customer hereby agrees to hold the City whole and harmless from any claims or damages
to Customer’s Water mains or Water system resulting from the rate of flow or quantity of Water
delivered, from any claims or damages arising as a result of the chemical or bacteriological content
of Water provided, unless such damages resulting from the chemical or bacteriological content of
the Water are caused by the negligence of the City, and from any act or omission of any
representative, agent, customer, employee, or invitee of Customer, including any and all other
claims for damages, cost, and expenses, including reasonable attorney’s fees and costs of court, if
any, that may arise out of, or be occasioned by, this Contract or any of its activities unless such
damages result from the gross negligence or willful misconduct of the City.

Article 9 Miscellaneous

9.01 Waiver. No covenant or condition of this Contract may be waived without the express
written consent of the waiving Party. No failure by any Party to insist upon the strict or timely
performance of any covenant, duty, agreement, term or condition of this Contract shall constitute
a waiver of any such covenant, duty, agreement, term or condition. It is further agreed that one (1)
or more instances of forbearance by any Party in the exercise of its respective rights under this
Contract shall in no way impair such right or constitute a waiver of such right or a waiver of any
breach theretofore or thereafter occurring.

9.02 Enforcement; Venue. In addition to any other remedy as may be provided by law, this
Contract shall be specifically enforceable by the Parties hereto. Venue for any action shall be in
Hunt County, Texas.

9.03  Severability. It is agreed that, in the event any term or provision herein contained is held
to be invalid by any court of competent jurisdiction, the invalidity of such term or provision shall
in no way affect any other term or provision contained herein; further, this Contract shall then
continue as if such invalid term or provision had not been contained herein.

9.04 Assignment. Neither this Contract nor any of the rights or obligations hereunder may be

assigned by Customer to any other party without the express written consent of the City Council
of the City of Royse City, Texas.
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9.05 Regulatory Bodies. This Contract shall be subject to all valid rules, regulations, and law
applicable hereto, passed or promulgated by the United State of America, the State of Texas, or
any government body or agency thereof having lawful jurisdiction, or any authorized
representative or agency of any of them.

9.06 Legislative Changes. Customer agrees to abide by any changes in this Contract made
necessary by any amendment or revision to state or federal regulations.

9.07 Statutory Interpretation. In each instance herein where reference is made to a federal or
state regulation or statute or to the City’s Code of Ordinances, it is the intention of the Parties that,
at any given time, the then current federal or state regulation or statute or City ordinance shall
apply. If a publication or reference work referred to herein is discontinued or ceases to be the
generally accepted work in its field, or if conditions change, or new methods or processes are
implemented by the City, new standards shall be adopted that are in compliance with state and
federal laws and any valid rules and regulations pursuant thereto.

9.08 Federal Grants and Assistance. City shall comply with all federal, state and local
government requirements necessary to obtain grants and assistance for system design, system
construction and studies. Customer agrees to assist City in compliance by setting adequate rates,
establishing proper user charges and complying with governmental requirements.

9.09 Headings Not Binding. Section or article headings in this Contract are for convenience
only and do not purport to accurately or completely describe the contents of any section or article.
Such headings are not to be construed as a part of this Contract or any way defining, limiting or
amplifying the provisions hereof.

9.10 Sole Agreement. This Contract represents the entire and integrated Wholesale Water
Contract between City and Customer, and supersedes all prior negotiations, representations or
agreements, either written or oral, with regard to the subject matter hereof. This Contract may be
amended and modified only by written instrument signed by all Parties. There are no oral
agreements between the Parties.

9.11 Third-Party Beneficiaries. This Contract shall inure only to the benefit of the Parties hereto
and third persons not privy hereto shall not, in any form or manner, be considered a third-party
beneficiary of this Contract. Each Party hereto shall be solely responsible for the fulfillment of its
customer’s contracts or commitments, and City shall not be construed to be responsible for
Customer’s contracts or commitments by virtue of this Contract or any provision contained herein.

9.12  Inspection and Audit of Records. Complete records and accounts shall be maintained by
each Party for a minimum period of five (5) years or such longer period of time as may be required
by applicable law. Each Party shall at all times, upon notice, have the right at reasonable times to
examine and inspect records and accounts relating to this Contract during normal business hours;
and further, if required by any law, rule or regulation, make the records and accounts available to
federal and state auditors.
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9.13 Adopting Resolution; Copies. Each Party shall provide the other Party with a copy of the
minute action, order, ordinance or resolution authorizing the execution of this Contract.

9.14  Strict Interpretation. This is a negotiated document. Should any part of this Contract be in
dispute, the Parties agree that the terms and provisions of this Contract shall not be construed more
favorably for or strictly against any Party.

9.15 Notice. All notices or communications provided for herein or necessary in connection with
this Contract shall be in writing and hand delivered or sent certified mail, postage prepaid, return
receipt requested to:

Carl Alsabrook, City Manager
City of Royse City, Texas

100 West Main Street

Royse City, Texas 75189

Hunt County Municipal Utility District No. 4

c/o Coats|Rose P.C.

Attn: Mindy Koehne

16000 North Dallas Parkway, Suite 350

Dallas, Texas 75248

Either Party may change its address by providing written notice to the other Party.
Article 10 Exhibits

10.01 The following Exhibits are attached to and made a part of this Contract, and are
incorporated by reference for any and all purposes wherever reference is made to same:

Exhibit “A” — The legal description of the Property.

Exhibit “B” — The Basin Map, including the location of the initial approved Delivery
Point(s) at the time this Contract is executed and required New City Lines.

Exhibit “C” — The calculation of initial rate approved by the Royse City City Council and
methodology for future rate increases.

Exhibit “D” — The Supplemental Analysis — Air Gap Water Study performed by Birkhoff,
Hendricks & Carter, L.L.P.
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IN WITNESS WHEREQF, the parties hereto have executed this Contract in duplicate originals
on the date first written above, which date shall also be the effective date hereof.

Executed on this day of ,2024.
CITY OF ROYSE CITY

City Manager

Executed on this day of ,2024.

HUNT COUNTY MUNICIPAL UTILITY DISTRICT NO. 4

President, Board of Directors
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EXHIBIT A

THE PROPERTY

LEGAL DESCRIPTION

Being a parcel of land located in Hunt County, Texas, being a part of the James Chapman
Survey, Abstract 185, and also being all of that called 144.46 acre tract of land described in deed
to Diecieseis, LLC as recorded in Document Number 2018-13059, Official Public Record of
Hunt County, Texas, and begin further described as follows:

BEGINNING at a one-half inch iron rod found at the northwest corner of said 144.46 acre tract,
said point also being the southwest corner of that called 118.80 acre tract of land described in
deed to Platinum Ocean Corp. (Texas) as recorded in Volume 1735, Page 219, Official Public
Record of Hunt County, Texas, said point also being at the approximate centerline intersection of
County Road 2656 and County Road 2664;

THENCE along the north line of said 144.46 acre tract and along the approximate centerline of
County Road 2664 as follows:

North 89 degrees 37 minutes 43 seconds East, 2309.88 feet to a one-half inch iron rod
found for corner;

North 88 degrees 45 minutes 28 seconds East, 1553.97 feet to a one-half inch iron
rod found at the northeast corner of said 144.46 acre tract;

THENCE South 00 degrees 30 minutes 27 seconds East, 1630.52 feet to a three-eighths inch iron
rod found at the southeast corner of said 144.46 acre tract, said point also being in the north
right-of-way line of State Highway No. 66;

THENCE South 42 degrees 52 minutes 25 seconds West, 2270.58 feet along the north right-of-
way line of State Highway No. 66 to a three-eighths inch iron rod found at the most southerly
southwest corner of said 144.46 acre tract;

THENCE along the west line of said 144.46 acre tract as follows:

North 00 degrees 11 minutes 55 seconds West, 904.39 feet to a three-eighths inch iron
rod found for corner, said point being the southeast corner of that called 20.12 acre tract of land
described in deed to Pat Egboh and Bibian Chike-Egboh as recorded in Volume 1600, Page 279,
Official Public Record of Hunt County, Texas;

North 00 degrees 23 minutes 29 seconds West, 1067.08 feet to a three-eighths inch
iron rod found at an ell corner of said 144.46 acre tract, said point being the northeast corner of
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that called 16.416 acre tract of land described in deed to Brad and Kathleen Watson as recorded
in Volume 1351, Page 407, Official Public Record of Hunt County, Texas;

THENCE North 89 degrees 34 minutes 00 seconds West, 1376.61 feet along the north line of
said 16.416 acre tract to a one-half inch iron rod with yellow cap stamped “R.S.C.I. RPLS 5034”
found for corner in the south line of said 144.46 acre tract, said point also being the southeast
corner of that called 10.33 acre tract of land described in deed to Brad and Kathleen Watson as
recorded in Volume 1317, Page 103, Official Public Record of Hunt County, Texas;

THENCE along the common line of said 144.46 acre tract and said 10.33 acre tract as follows:
North 07 degrees 18 minutes 26 seconds East, 350.77 feet to a one-half inch iron rod
with yellow cap stamped “R.S.C.I. RPLS 5034 found for corner;
North 41 degrees 00 minutes 32 seconds West, 273.27 feet to a one-half inch iron rod
with yellow cap stamped “R.S.C.I. RPLS 5034” found for corner;
South 88 degrees 00 minutes 36 seconds West, 438.95 feet to a one-half inch iron rod
with yellow cap stamped “R.S.C.I. RPLS 5034” found for corner;
South 37 degrees 45 minutes 55 seconds West, 236.14 feet to a one-half inch iron rod
with yellow cap stamped “R.S.C.I. RPLS 5034” found for corner;
South 84 degrees 57 minutes 54 seconds West, at 204.42 feet passing a one-half inch
iron rod found in the south line of said 144.46 acre tract in all a total distance of 224.83 feet to a
point for corner, said point being the most westerly southwest corner of said 144.46 acre tract,
said point also being in the approximate centerline of County Road No. 2656;

THENCE North 00 degrees 14 minutes 57 seconds West, 931.48 feet along the west line of said
144.46 acre tract and along the approximate centerline of County Road No. 2656 to the POINT
OF BEGINNING and containing 6,292,167 square feet or 144.448 acres of land.

Basis of Bearing: The basis of bearing is based on the coordinate system (North Central Zone
4202 State Plane Coordinates, NAD83).

"This document was prepared under 22 TAC 663.23, does not reflect the results of an on the
ground survey, and is not to be used to convey or establish interests in real property except those
rights and interests implied or established by the creation or reconfiguration of the boundary of
the political subdivision for which it was prepared.”
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EXHIBIT B
DELIVERY POINT(S) AND REQUIRED NEW CITY LINES

HUNT COUNTY
N ¥ MUD NO. 4 WATER / SEWER PLAN JB|

Rovss Civ ETJ, Texas paRTNERS
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EXHIBIT C

CALCULATION OF CURRENT CITY RATE AND
METHODOLOGY FOR CALCULATING COST OF SERVICE
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EXHIBIT D
WATER STUDY

BIRKHOFF, HENDRICKS & CARTER, L.L.P.

PROFESSIONAL ENGINEERS
Texas Fim F526 RPLS Firm No. 1003 [8-00

11910 Greenville Ave., Suite 600 Dallss, Texas 75243 Fax (214) 461-8390 Phane (214) 361-7900

MEMORANDUM

To: Mrs. Lacey Rodgers, P.E.
City Engineer, City of Royse City

From: Derek B. Chaney, P.E., R.P.L.S.

Date: July 2. 2024

Subject:  Proposed Double R Development
Supplemental Analysis — Air Gap Water Supply

As requested, we have completed our supplemental analysis of the City of Royse City’s existing water
distribution system %o provide treated water supply to the proposed Double R development via an air gap delivery
point. The developer would be required to provide all on-site warer system infrastructure as necessary to meet
domestic and fire flow demands for the development. Additionally, it will be the developer's responsibility to
design and construct a proposed meter station as will be required for the City to accuratcly measure water sold
to the developer. Design of the meter station shall be approved ke approved by the City prior to canstruction.
This supplemental analysis follows our previous analysis and letter report for the Double R development dated
February 20, 2024, The praposed development is located within the Royse City Water Certificate of
Convenience and Necessity (CCN) area. A concept site plan for the proposed development was provided by the
City for this analysis and is attached as Exkibit A. The proposed development contains approximately 143 acres
and is lccated along State Highway 66 and County Road 2664. The develapment will consist of 584 single-
family units and 600 multi-family units.

WATER DISTRIBUTION SYSTEM ANALYSIS
On behalf of the City of Royse City, Birkhoff, Hendricks, & Carter, LLP (BHC) maintains a hydraulic model of

the City’s existing water distribution system. Figure 1 shows the general location of the development overlaid

onto the City's water system model and the water madel points of analysis. With this supplemental analysis,
the City proposed to provide treated water supply to the proposed development via an air gap del.very point
(junction node J-519). With on-site infrastructure being the ceveloper’s responsibility, this susplemental
analysis does not assess max day or fire flow demands within the development. As directed by the City, this
supplemental analysis provides a single-feed, un-looped water line to the proposed delivery point. Therefore, it
will be the developer’s responsbility to ensure adequate pumping capacities and storage volumes are available
in the event of a service disruption and for providing fire suppression, The existing system demands and water
model forming the tasis for this analysis is the “RUN 27 model analysis completed for the City on July 27, 2022,
plus a global demand multiplier applied tc account for future growth in demands elsewhere within the City's

service area.

TBPE Firm 526 Trusted Advisors TBPLS Firm 10034 8-00
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Mis. Lacey Rodgers, P.E., City of Royse City

Proposed Double R Development, Supplemental Analysis — Air Gap Water Supply
Joly 2. 2024

Page 2 of 7

The total maximum daily demand for the fully developed Double R Development was calculated as 0.92 million
gallens per day (MGD) and was applied model junction nodes J-519 as shown on Figure 1 along with the
required offsite water system improvements (shown in red) which will be the developers responsibility.

For this analysis, the following water system hydraulic model assumptions have been applied:

1. Model Analysis Type: T2-howr extended period simulation (EPS)
2. Mininmm Pressure (Normal Conditions): 35 psi

3. As requested by the City, we have developed the following scenarios for the purpose of assessing Max
Day Development Demands for the Double F. Development as follows:

Scenario 1: June 2026 - 400 single-fanuly lots. 300 nmlti-family units:

[400 single-family vmits * 3.1 people/lot * 300 gped] = 0.37 MGD
[300 multi-family units * 2.1 people/lot * 300 gped] = 0.19 MGD
Total Scenario 1 Demand = 0.37 + 0.19 MGD = 0.56 MGD

Includes a global demand multipler of 1.06.

[384 single-family units * 3.1 people/lot * 300 gped] = 0.54 MGD
[600 multi-family units * 2.1 people/lot * 300 gped] = 0.38 MGD
Total Scenario I Demand = 0.54 + 0.38 MGD = 0.92 MGD

Includes a global demand multipler of 1.10.

TBPE Firm 320 Trusted Advisors TEPLS Firm 100318-00
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Mrs. Lacey Rodgers, P.E., City of Royse City

Proposed Double R Development, Supplemental Analysis — Air Gap Water Supply
July 2, 2024

Page 3 of 7

C.R.2664

County Road 2664 - -

|
|
|
|
|
|
| | @
o
| I
| ; Proposed Double R
| ~ Development -
2. ; £ §19
5 : : /)
| 3 On-site Improvements to
: % the Responsibility of the
Developer
Y08 | g Loy W
Vs : Delivary Point {Air Gap)
‘Waser Modal Analysis
‘ | (Jenction J-519)
iy '
2 i
a
i |
il poos ‘ 111
‘omo R570 0 -Coghty Rooe-aBsl
o | 1 ‘
&
PR
&
o5
3
I8
Existing Model
Line (Typical)
Zinnia St -142 <
nniaSt gt PES It

Figure 1 - Proposed Development Location and Water Model Loading Junctions
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Mrs. Lacey Rodgers, P.E.. City of Royse City

Propesed Double R Development, Supplemental Analysis — Air Gap Water Supply

July 2. 2024
Paged of 7

The scenarios evaluated for the development are based on operating conditions as provided by the City at each

time stamp, based on cwrent and planned Capital Improvement Plan (CIP) projects. The model scenarios to be
considered are histed in Table 1 below and correlate directly with the demands for the development as listed on
page 2. To accommodate for future development growth elsewhere m the City, a global demand multiplier of
1.06 and 1.10 was applied to the hydranlic model for Scenaric 1 and Scenario 2, respectively.

Model Scenario | Summary of Water System Improvements | Operation
Assumed to be in Service Year
12 IH-30 16-inch South Frontage Road WL 2024
Pump Station #2 Expansion & Offsite
24-inch and 16-inch Transmission Mains
1-2 FM 2642 EST, FM 2642 167 WL's 2026

Table 1: Royse City Project Timelime and Water System Conditions

As indicated by Table 1, the IH-30 South Frontage Roead 16-inch water line (by others), Pump Station #2
Expansion and Transmission Main, and FM 2642 Elevated Storage Tank and offsite 16-inch water line must be

in service prior to Scenario 1 conditions.

TBPE Firm 520

Trusted Advizors
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Mis. Lacey Rodgers, PE., City of Royse City

Proposed Double B Development, Supplemental Analysis — Air Gap Water Supply
July 2. 2024

Page Sof 7

SCENARIO 1 - INITIAL DEVELOPMENT PHASE

System Pressures — Max Day Demands

Figure 2 shows a graph of the modeled future system pressures at junction node J-319 after including the demand
of 0.56 MGD for the proposed Double R Development under Scenario 1 conditions. As shown, the minimum

system pressure is 71 psi. above the minimmm pressure requirement.

— Pressure

w--’q—_—_ﬁ‘\__‘_\mh—"'——_”—_-‘_—_—-‘

Time {hour)

Figure 2: Scenarvie 1 Pressures - Max Day Demand

Elevated Tank Levels — May Day Demands

Figure 3 shows a graph of the tank levels at the existing Verandah Elevated Storage Tank: (EST) and futare FM
2642 EST wath the proposed Double R Development for Scenanio 1. The mummum tanlk: level occurs at the
Verandah EST, reaching a level of 12.4 feet at hour 38.
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Figure 3: Scenario 1 — Verandah & FM 2642 EST Levels
TEPE Firm 520 Trusted Advizers TBPLS Firm 100318-00
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Mis. Lacey Rodgers, P.E., City of Royse City

Proposed Double R Development. Supplemental Analysis — Awr Gap Water Supply
July 2, 2024

Page 6 of 7

SCENARIO 2 -FULL DEVELOPMENT

System Pressures — Max Dav Demands

Figure 4 shows a graph of the modeled existing system pressures at junction node J-519 after including the
demand of 0.92 MGD for the proposed fully developed Double R Development under Scenario 2 conditions.

As shown, the minimum system pressure 1s 69 psi. above the minimum pressuge requirement.

= Pracsung
80

Time [hourk

Figure 4: Scemario 2 Pressures - Max Day Demand

Elevated Tank Levels — Max Day Demands

Figure 5 shows a graph of the tank levels at the existing Verandah EST and future FM 2642 EST with the
proposed Double B Development for Scenario 2. The muninmmm tank level oceunrs at the Verandah EST, reaching
a level of 8.2 feet at hour 38.
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Figure 5: Scenario 2 - Verandah EST Levels
TBPE Firm 520 Trusted Advizers TBFLS Firm 100318-00
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Mrs. Lacey Rodgers, P.E., City of Royse City

Proposed Double R Development, Supplemental Analysis — Air Gap Water Supply
Tuly 2, 2024

Page 7 of 7

Conclusion and Recommendations

Our analysis of the City’s exasting water distribution system after accounting for demands from the Double R
development mdicates the water system will have adequate capacity fo supply treated water to the development
via an air gap delivery point. The proposed FM 2642 Elevated Tank and associated offsite water lines must be
placed m service prior to delivery of treated water to the proposed development. The FM 2642 Elevated Storage
Tank 1s currently mn the design phase and the associated FM 2642 16-inch offsite water line 15 in the planning
phase. Both projects are expected to be constructed and placed 1n service by Summer 2026. The proposed water
supply delivery pomnt is conceptually shown on Figure 1, along with the required offsite 16-inch water line
improvements as shown in red. Evaluation of the system downstream of the air gap delivery point was excluded
from this analysis, and will be the developers™ responsibility. Additional improvements at the delivery pomt
will include, but are not limited to, 1s50lation valves on each side of the delivery point on the City’s proposed 16-
mch water line, meter station, and flush valve or fire hydrant to provide the City with flushing capabilities as
needed. These improvements are the responsibility of the developer, and will require approval of the associated

design plans by the City priot to construction.

Attachment: Exhibit A (Double R Concept Plan)

Cc: Yosab Habtemariam, P.E.

TBPE Firm 526 Trusted Advisors IBPLS Firm 100318-00
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NORTH TEXAS MUNICIPAL WATER DISTRICT Wyl O e

(972) 442-5405

NTMWD.COM

11/21/2024 Administrative Memorandum No. 24-6078

Regional Water System

Leonard Treated Water Pipeline to Farmersville
Delivery Point; Project No. 101-0632-23;
Engineering Services Agreement Final Engineering

SUBJECT

Authorize an engineering services agreement (ESA) to HDR Engineering, Inc. in the amount of
$5,199,428 for final engineering design for the Leonard Treated Water Pipeline to Farmersville
Delivery Point project.

PURPOSE

The projected growth in NTMWD’s East Water Transmission System will surpass the available
capacity to that system from the Wylie Water Treatment Plant (WTP) within a few years. This project
will supplement the needs of the East System from the new Leonard WTP through the year 2050.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize the Executive
Director to execute additional engineering as follows:

Consultant: HDR Engineering, Inc.

Scope: Final Engineering Design, Real Estate Services

Project: No. 101-0632-23, Leonard Treated Water Pipeline to
Farmersville Delivery Point

Amount: $5,199,428

Committee: This will be an item on the November 20, 2024, Water

Committee Agenda.

DRIVER(S) FOR THIS PROJECT

Strategic Objective: Objective 1.1 - High Quality Services Objective 1.4 - Reliable
and Resilient Systems

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 3 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6078

[] Regulatory Compliance [1 Asset Condition
Capacity Redundancy/Resiliency
[ ] Relocation or External Requests [ ] Operational Efficiency
[] Safety L] Administrative
[ Policy L] Other

BACKGROUND

This project is to provide a 48-inch diameter treated water pipeline to convey water from the existing
Leonard treated water pipeline in the vicinity of Farm-to-Market Road 981 south to the existing
Farmersville delivery point. The alignment selected during the initial phase of design is approximately
11.5 miles long. This scope is a continuation of the project design stage, advancing from 30%
Preliminary design to the completion of bid documents and procurement of the project.

PROJECT PURPOSE

The proposed 48-inch pipeline will provide additional capacity to the East System to meet
projected demands through the year 2050.

This project was identified in Project No. 101-0588-21, the Water Transmission System CIP
Update.

The Opinion of Probable Construction Cost is $65,000,000.

PROJECT COMPONENTS

This project includes the design of approximately 61,000 linear feet of 48-inch pipeline from a
new branch connection on the existing 84-inch Leonard pipeline to a tie-in location near
Farmersville Delivery Point No. 1.

The proposed project alignment crosses numerous streets, highways, and creeks. Most of the
proposed alignment would be performed by open cut, with multiple short sections of jack and
bore.

Consultant services include Right-of-Way (ROW) services for right of entry to all parcels and
final land acquisition of all parcels.

ADDITIONAL SERVICES

Final Engineering Design to develop the 100% design set and provide Bid Phase support.

Special Services as needed to support the design development, including:
Real Estate Consultant Services

@)
o Environmental / Cultural Resources / Archeological Services
o Geotechnical Services
o Survey Services
o Corrosion Services
o Subsurface utility investigation at potential critical conflict locations
NORTH TEXAS MUNICIPAL WATER DISTRICT Page 2 of 3 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6078

ENGINEERING SERVICES FEE

Description Amount
Final Engineering ESA $5,199,428
Basic Services $2,380,761
Special Services $2.818 667
s Special Services Engineering $1,830,178
« ROW Services $9688,489
Requested Amount $5,199,428
FUNDING

Funding to HDR Engineering, Inc. in the amount of $5,199,428 is to be made available in the
Regional Water System Capital Improvement Fund.
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NORTH TEXAS MUNICIPAL WATER DISTRICT o1 £ Brown Street

Wylie, Texas 75098
(972) 442-5405

NTMWD.COM

11/21/2024 Administrative Memorandum No. 24-6079

Regional Water System

North Garland Ground Storage Tank; 101-0572-20; Tabulation of Bids and Award of Contract,
Additional Engineering Services, and Authorize Inspection Services

SUBJECT

Authorize award of a construction contract to Felix Construction Company in the amount of
$25,269.786, additional engineering services to JQ Infrastructure, LLC in the amount of $226,222,
and Internal Inspection Services in the amount of $577,200.

PURPOSE
Construct a ground storage tank to improve system hydraulics and provide minimum system
pressure on potable water transmission pipelines in accordance with the Texas Commission on

Environmental Quality (TCEQ) design guidance.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize the award of
contracts as follows:

Contractor: Felix Construction Company JQ Infrastructure, LLC.
Consultant:
Scope: Construction Contract, Additional Engineering Services During

Construction, and Internal Inspection Services
Project: No. 101-0572-20, North Garland Ground Storage Tank

Amount: Construction Contract: $25,269,786 Internal Inspection
Services: $577,200 Additional Engineering Services: $226,222

Committee: This will be an item on the November 20, 2024, Water
Committee meeting agenda

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 4 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6079

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 1.1 High Quality Services

1.2 Successfully Deliver Capital Program
Regulatory Compliance (pre-emptive) [1 Asset Condition
[J Capacity Redundancy/Resiliency
[] Relocation or External Requests Operational Efficiency
[1 Safety [ Administrative
[J Policy [J Other

BACKGROUND

The Texas Commission on Environmental Quality (TCEQ) Guidance Criteria requires that
water transmission systems maintain a minimum pressure of 5 pounds per square inch (psi)
on potable water transmission pipelines under all operating conditions.

This project is one component of a program that will achieve this through the installation of
ground storage tanks (GSTs) in the Water Transmission System in a phased manner.
Administrative Memorandum No. 5631 in September 2020 authorized property acquisition in
advance of preliminary design.

Consent Agenda Item No. 20-12-06 in December 2020 authorized preliminary engineering
design by JQ Infrastructure, LLC.

PROJECT PURPOSE

Provide ground storage capacity that will maintain a minimum operating pressure level above
the highest elevation in the North Garland System through installation.

Locate the GST adjacent to the Shiloh Pump Station/Richardson No. 3 delivery point in the
City of Garland near the intersection of Lookout Drive and the northbound service road of the
President George Bush Turnpike.

Provide a master-planned site to ensure layout space and provisions for the construction of
initial and future facilities, including GSTs, piping, access and ancillary facilities, and
delineation of potential surplus property for later resale.

PROJECT COMPONENTS

One 9 MG GST with a space allocated for a future 9 MG GST

Siting of meter and check valve vaults

Yard piping and connection layout, including tie-ins to the existing 60-inch and 72-inch
diameter North Garland Water Lines.

Electrical/instrumentation building and components

Supervisory Control and Data Acquisition (SCADA)

Onsite grading and drainage

Fencing/Screening wall

Access drives

Compliance with City of Garland ordinances and development standards

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 2 of 4 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6079

TABULATION OF BIDS

Sealed bids for construction were received at 2:00 P.M. on Wednesday, October 16, 2024, as
tabulated below:

Bidder Total Bid Recommendation

Felix Construction Company $25,269,786.00 Lowest responsible bid
recommended for Award
Western Municipal Construction of $26,672 64763

Texas, LLC

Archer Western Construction, LLC $26,762,520.00

Drake General Contractors, LLC $27.691,511.00

Crescent Constructors, Inc. $19,613,000.00 Crescent Constructors has

formally withdrawn their bid
due to a stated error
ENGINEER'S OPIMION OF
PROBABLE COST $26.665,517.00

LOWEST RESPONSIBLE BIDDER HISTORY
Felix Construction Company is currently the contractor for the following projects for NTMWD:

e Project No. 101-0338-13 - Meter Vault Standardization, Set Point Control, Phase IV, Work
Package D2, Richardson No. 2 Delivery Point via an Inter-Local Agreement with the City of
Richardson and through their CMAR effort on a wider City project.

e Project No. 101-0338-13 - Meter Vault Standardization, Set Point Control Phase Ill, Work
Package C

o Project No. 309-0609-22 - Stewart Creek West Wastewater Treatment Plant Primary Clarifier
and Blower Improvements

Felix Construction Company has successfully completed these similar projects for NTMWD:

e Project No. 101-0571-20, South System Mobile Chlorite Injector (completed July 2024)
o Project No. 101-0422-16, Wylie Water Treatment Plant IV Filter Complex Wall Repairs - Felix
Construction Company was the CMAR (completed June 2024)

Based on their standing as the lowest responsible bidder, the information provided, and reports by
the supplied references, the NTMWD staff and JQ Infrastructure, LLC recommend the award of the
contract to Felix Construction Company.

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 3 of 4 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6079

ENGINEERING SERVICES AGREEMENT

Engineering services during construction for the North Garland Ground Storage Tank project are
based on a planned 23-month construction duration in the amount of $436,493.13, for which
$210,271.13 are already approved and available. The amount of additional engineering services
recommended by this action is $226,222.00 to be used for the construction phase. . These services
include the typical engineer of record services required for construction, such as the following:

o Act as Engineer pursuant to the construction contract documents

o Monthly project management and coordination

« Review of shop drawing submittals, request for information, proposed change orders, and
operation and maintenance (O&M) manuals

Review of contractor’'s monthly progress payment requests and schedule updates

Site visits and construction meetings

Startup assistance and Substantial Completion and Final Completion observations
Development of Record Drawings and final Equipment List

Prepare detailed Operations and Maintenance manual in coordination with NTMWD
stakeholders

INTERNAL INSPECTION SERVICES

NTMWD will provide inspection staff for all construction specialty areas. The cost to the NTMWD
related to this internal inspection coverage is estimated at $577,200.

FUNDING

Funding in the amount of $25,269,786 to Felix Construction Company, $226,222 to JQ Infrastructure,
LLC and $577,200 for NTMWD Internal Inspection Services are to be made available utilizing the
Regional Water System Extendable Commercial Paper (ECP) Program as the appropriation source;
issuance of ECP notes will occur as cash needs arise.
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NORTH TEXAS MUNICIPAL WATER DISTRICT o1 £ Brown Street

Wylie, Texas 75098
(972) 442-5405

NTMWD.COM

11/21/2024 Administrative Memorandum No. 24-6080

Small Wastewater Treatment Plants (Sewer System)

Post-Transition Wastewater Operations Support Agreement Between the North Texas
Municipal Water District and City of Farmersville

SUBJECT

Authorize the Executive Director to execute a Post-Transition Wastewater Operation Support
Agreement between the North Texas Municipal Water District (NTMWD) and the City of Farmersville
(the City) allowing the City to request support as needed in operating its Wastewater Treatment
Plants No. 1 and No. 2 (WWTPs) during the City’s transition in operating the plants.

PURPOSE

This Agreement formalizes the ways in which NTMWD agrees to provide support to the City in
operating its WWTPs, such as providing records, assisting and advising on operations and
maintenance matters, and providing equipment when the City is unable to procure it. The agreement
specifies how the City will compensate NTMWD for the support. The agreement terminates on March
31, 2025.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize the execution
of an Agreement between NTMWD and the City allowing the City to request support as needed in
operating its Wastewater Treatment Plants No. 1 and No. 2 until March 31, 2025.

Contracting Party:  City of Farmersville

Scope: Temporary Wastewater Treatment Plant Operations Support

Project: Farmersville Wastewater Treatment Plants No. 1 and No. 2
Operations

Amount: Support provided at cost, paid by City of Farmersville

Committee: This was discussed at the October 23, 2024, Wastewater

Committee meeting
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DRIVER(S) FOR THIS PROJECT

Strategic Objective: | 3.2 Engaged Members, Customers and Stakeholders
1.4 Reliable and Resilient Systems

[] Regulatory Compliance [1 Asset Condition

[J Capacity [J Redundancy/Resiliency

[] Relocation or External Requests Operational Efficiency

[1 Safety [1 Administrative

[J Policy Other Regional Partnership
BACKGROUND

e The City of Farmersville and NTMWD engaged in a transition process over calendar year
2024 to enable the City to successfully take on responsibility for operating its WWastewater
Treatment Plants No. 1 and No. 2.

e NTMWD and the City cooperated to share relevant staff knowledge and documentation,
ensure critical contracted services were uninterrupted, and transfer tools and equipment
owned by the plants to the City.

e As part of the transition process, the City requested a post-transition support contract
temporarily so that District staff could work with the City’s staff as needed to maintain the
plants’ effective performance. Transition meetings continued through October 1, 2024, and the
City has taken full responsibility for operation and maintenance of the plant since that day.

e The Farmersville City Council voted to terminate the existing Wastewater Treatment
Operations Agreement on September 16, 2024, and voted to approve this Agreement on
October 7, 2024.

FUNDING

The Agreement details how the City will compensate NTMWD for provided labor, equipment time,
and parts as shown in Exhibit B of the attached contract.
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NORTH TEXAS MUNICIPAL WATER DISTRICT
POST-TRANSITION WASTEWATER OPERATIONS SUPPORT AGREEMENT

This POST-TRANSITION WASTEWATER OPERATIONS SUPPORT AGREEMENT (the
“Agreement”) is dated and entered into as of the day of , 2024, by and
between the North Texas Municipal Water District, a conservation and reclamation district created
and operating pursuant to Article XVI, § 59 of the Texas Constitution (the “District”), and the City
of Farmersville, Texas, a home-rule municipality operating pursuant to the Constitution and laws
of the State of Texas (the “City”). The District and the City are sometimes individually referred
to herein as a “Party” and collectively as the “Parties.”

RECITALS

WHEREAS, the City owns Farmersville No. 1 Wastewater Treatment Plant (“WWTP”)
(TPDES Permit No. WQ0010442001) and Farmersville No. 2 WWTP (TPDES Permit No.
WQ0010442002);

WHEREAS, the City contracted with the District to operate Farmersville No. 1 and No. 2
WWTPs (the “Facilities”) pursuant to that certain Wastewater Treatment Agreement dated
December 1, 1993, attached hereto as Exhibit A and made a part hereof for all purposes (the “1993
Agreement”);

WHEREAS, the District is currently the operator of the Facilities pursuant to the 1993
Agreement;

WHEREAS, the City is constructing Farmersville No. 3 WWTP (TPDES Permit No.
WQO0014778001), which shall be solely operated by the City upon commissioning of the WWTP;

WHEREAS, the City now seeks to become the sole operator of the Facilities;

WHEREAS, the City and the District have engaged in a process to enable smooth transition
of the role of operator from the District to the City for the operation, maintenance, and
administration of the Facilities;

WHEREAS, the Parties agree that execution of this Agreement shall serve as termination
of the 1993 Agreement pursuant to Section 6 of that agreement if that agreement has not been
terminated; and

WHEREAS, the City desires to contract for District support in operation of the Facilities
if a need arises following the termination of the 1993 Agreement for a limited period of time and
the District desires to provide such contractual support.
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NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained, the sufficiency of which are hereby conclusively acknowledged, and subject to the
terms and conditions hereinafter set forth, the District and the City mutually undertake, promise,
and agree as follows:

ARTICLE I
TERMINATION

Section 1.1  Termination. The 1993 Agreement is hereby terminated as of the Effective Date of
this Agreement.

Section 1.2  Mutual Release. As of the Effective Date, both Parties shall be released from all
obligations, liabilities, and claims under the 1993 Agreement, except for obligations that expressly
survive termination or those that have accrued prior to the termination date.

Section 1.3 Final Settlement. The District shall provide a final invoice covering all outstanding
fees, costs, or expenses incurred up to the Effective Date, which shall be payable within thirty (30)
days of the Effective Date.

ARTICLE IT
DISTRICT OBLIGATIONS

Section 2.1  Operations, Maintenance, and Administration Support. The District agrees to
provide operations, maintenance, and administrative support for the Facilities following the
transition of the role of operator of the Facilities from the District to the City. Such support services
by the District may include, but may not be limited to:

A. Providing correspondence, conferences, or meetings for District staff to share relevant
expertise regarding operation and maintenance of the Facilities;

B. Providing District staff presence at the Facilities for the purpose of assisting with or
providing advice related to the operation and maintenance of the Facilities;

C. The use of District parts, tools, and equipment if the City is not able to procure
reasonably comparable ones; and

D. Locating and providing any records necessary for operation of the Facilities to the City
that have not been previously provided.

Section 2.2 Limitations of Support. The District shall have no responsibility for the continuous
operation and management of the Facilities as of the Effective Date. The District shall not provide
support services under this Agreement in the following circumstances:
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A. The District shall not provide support in areas which it does not possess relevant
experience or expertise.

B. The District shall not provide any support services for City land and associated
facilities, such as mowing, tree trimming, fence repair, road maintenance, or ground
maintenance.

C. The District shall not provide any support for operation or maintenance of the City
collection system and all activities and influent prior to the point of delivery to the
Facilities.

D. The District shall not provide the use of District parts, tools, and/or equipment if the
use of such parts, tools, and/or equipment extends beyond the termination date of this
Agreement.

E. The District shall not provide support if providing support would place an undue burden
on District resources that may impact District operation of its facilities or provision of
services.

F. The District shall not provide support if District resources are otherwise tasked with
urgent or emergency responsibilities.

Section 2.3 Support at District’s Sole Discretion. Any support services provided under this
Agreement shall be entirely at the discretion of the District. The District reserves the right to
determine the nature, extent, and timing of any support services offered and has sole discretion to
decline to provide any support services requested by the City for any reason.

Section 2.4  Facility Operations. All work performed by the District under this Agreement will
meet the standard expected of a prudent operator of a wastewater system in Texas and any standard
or requirement specified in this Agreement. Wastewater treatment plant design may vary. The
District will utilize District staff that possess and maintain the appropriate levels of certification
required by TCEQ and the State of Texas while performing work under this Agreement.

ARTICLE II1
CITY OBLIGATIONS

Section 3.1  Access. The City will make all land, buildings, improvements and equipment
associated with the Facilities available to the District for the purpose of providing the requested
support services and hereby grants the District a license to access such land and Facilities.

Section 3.2 Regulatory Compliance. The City will assist and cooperate with the District in
good faith at all times to ensure compliance with applicable federal, state and local regulations and
permit requirements, including the TPDES Permit Nos. WQ0010442001 and WQ0010442002 (the
“TPDES Permits”). Compliance with the TPDES Permits includes all effluent quality monitoring,
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testing and reporting requirements. The City shall respond directly to any requests from TCEQ or
EPA or other regulatory agency for any additional information, records or Facilities’ data.

ARTICLE IV
FEES AND PAYMENT

Section 4.1  Cost of Support Services. The total cost for support services provided under this
Agreement shall be calculated based on the actual hours worked, tracked, and recorded by the
District, at the rates in the rate sheet attached as Exhibit B. The City will be solely responsible
for the costs for the acquisition and delivery of any materials used in the provision of support
services under this Agreement.

Section4.2  Invoices and Payment. The District shall provide a detailed invoice, including
breakdown of hours worked, materials used, and any additional expenses to the City within seven
(7) days of the provision of support services under this Agreement. The City shall pay the District
within thirty (30) days of the invoice date.

ARTICLE V
GENERAL PROVISIONS

Section 5.1  Term. This Agreement shall commence as of the Effective Date as set forth below
and shall continue until March 31, 2025, after which it will terminate and shall no longer be of any
force and effect. This Agreement shall not be extended or renewed. Upon termination, all
obligations and rights under this Agreement shall cease, except for those expressly stated to survive
termination.

Section 5.2 Termination. This Agreement may be terminated as follows:

A. In the event that a Party breaches any material covenant, obligation, representation or
warranty of such Party under this Agreement, which breach remains uncured for a period
of thirty (30) days after the non-breaching Party provides notice to the breaching Party, the
non-breaching Party shall have the right (but not the obligation) to terminate this
Agreement.

B. Either Party may terminate this Agreement for convenience and without assigning any
reason, provided that the terminating Party provides the non-terminating Party with written
notice of such termination at least ten (10) days in advance of the proposed termination
date.

Section 5.3  Indemnification and Third-Party Claims.

A. Indemnification by City. In addition to the other remedies afforded to the District in this
Agreement, and only to the extent permitted by law, the City shall release, indemnify,
defend, and hold harmless the District, its officers, directors, employees, contractors and
agents (the “Indemnified Parties”) for, from and against any and all loss, cost, expense,

4

110



claim, action, proceeding before any governmental authority or arbitral tribunal, demand,
damage, fine, liability, obligation or penalty, lien, cause of action, suit and expense
(including, without limitation, court costs, reasonable attorneys’ fees and costs of
investigation, removal and remediation, and governmental oversight costs), environmental
or otherwise of any nature, kind or description of any person or entity directly or indirectly
arising out of, resulting from, or related to, in whole or in part, 1) the City’s performance
or omission of its obligations pursuant to this Agreement, and 2) the District’s performance
of its obligations pursuant to this Agreement.

B. Defense of Third-Party Claims. In the event any action or proceeding shall be brought
against an Indemnified Party by reason of any matter for which an Indemnified Party is
legally indemnified hereunder, the City shall, upon notice from the District or its authorized
agents or representatives, at the City’s sole cost and expense, resist and defend the same
with legal counsel selected by the City and approved by the District; provided, however,
that the City shall neither admit liability in any such matter on behalf of the Indemnified
Party nor enter into any compromise or settlement of, any claim for which an Indemnified
Party is indemnified hereunder, without the prior written consent of the Indemnified Party.
The City’s obligation to defend shall apply regardless of whether the District is solely or
concurrently negligent. Nothing herein shall be deemed to prevent the District at its
election and at its own expense from cooperating with the City and participating in the
defense of any litigation by its own counsel. In a matter for which an Indemnified Party is
legally indemnified, if the City fails to select defense counsel and notify the District of the
selection within seven (7) days after receipt of the District’s written notice that an
Indemnified Party is invoking its right to indemnification under this Agreement, the
Indemnified Party shall have the right to retain defense counsel on their own behalf, and
the City shall be liable for all defense costs reasonably and necessarily incurred by the
Indemnified Party.

Section. 5.4  Limitation on Liability. The District shall not be held liable for any and all TPDES
Permit violations incurred by the City and related to the Facilities after the Effective Date of this
Agreement. The City accepts full responsibility for such violations and agrees to indemnify and
hold harmless the District for such violations.

Section 5.5 Amendment and Modification. This Agreement shall not be amended except in
writing by both Parties hereto. No change, amendment, or modification of this Agreement shall
be made or be effective which will adversely affect the prompt payment when due of all money
required to be paid by the City under the terms of this Agreement.

Section 5.6  Independent Contractor. The District is not an employee of the City, but serves the
City as an independent contractor. This Agreement in no way constitutes a joint venture between
the City and the District.

Section 5.7  Addresses and Notice.  Unless otherwise provided herein, any notice,
communication, request, reply, or advice (herein severally and collectively, for convenience,
called “Notice”) herein provided or permitted to be given, made, or accepted by any Party to the
other Party must be in writing and may be given or be served by depositing the same in the United
States mail postage prepaid and registered or certified and addressed to the Party to be notified,

5
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with return receipt requested, or by personally delivering the same to an officer of such Party.
Notice deposited in the mail in the manner hereinabove described shall be conclusively deemed to
be effective, unless otherwise stated herein, from and after the expiration of three (3) days after it
is so deposited. Notice given in any other manner shall be effective only if and when received by
the Party to be notified. For the purposes of notice, the addresses of the Parties shall, until changed
as hereinafter provided, be as follows:

If to the District:
Executive Director/General Manager
North Texas Municipal Water District
501 East Brown Street
P.O. Box 2408
Wylie, Texas 75098

If to the City:

The District and the City shall have the right from time to time and at any time to change their
respective addresses and each shall have the right to specify as its address any other address by at
least fifteen (15) days’ written notice to the other Party.

Section 5.8  Severability. The Parties hereto specifically agree that in case any one or more of
the sections, subsections, provisions, clauses, or words of this Agreement or the application of
such sections, subsections, provisions, clauses, or words to any situation or circumstance should
be, or should be held to be, for any reason, invalid or unconstitutional, under the laws or
constitutions of the State or the United States of America, or in contravention of any such laws or
constitutions, such invalidity, unconstitutionality, or contravention shall not affect any other
sections, subsections, provisions, clauses, or words of this Agreement or the application of such
sections, subsections, provisions, clauses, or words to any other situation or circumstance, and it
is intended that this Agreement shall be severable and shall be construed and applied as if any such
invalid or unconstitutional section, subsection, provision, clause, or word had not been included
herein, and the rights and obligations of the Parties hereto shall be construed and remain in force
accordingly.

Section 5.9  Force Majeure. Notwithstanding anything herein to the contrary, the Parties hereto
shall not be under any liability or be deemed to be in default with respect to their obligations under
this Agreement for any failure to perform or for delay in performing such obligations hereunder
(except for the obligation to pay money) where such failure or delay is due to force majeure, while
and to the extent that such performance is prevented by such cause. The term force majeure means
acts of God, fire, storm, flood, war, terrorist activity, riots, sabotage, strikes or other differences
with labor (whether or not within the power of the Parties to settle same), decrees or orders of the
courts or other governmental authority, or other similar or dissimilar causes not within the
reasonable control of such Party and not due to negligence of such Party. The Parties shall use
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due diligence to resume performance of any obligation suspended by force majeure at the earliest
practicable time.

Section 5.10 Governing Law. This Agreement shall be governed by the Constitution and laws
of the State of Texas, except as to matters exclusively controlled by the Constitution and statutes
of the United States of America.

Section 5.11 Venue. All amounts due under this Agreement, including, but not limited to,
payments due under this Agreement or damages for the breach of this Agreement, shall be due in
Collin County, Texas, which is the County in which the principal administrative offices of the
District are located and the County where this Agreement is performable. In the event that any
legal proceeding is brought to enforce this Agreement or any provision hereof, the same shall be
brought in state district court in Collin County, Texas.

Section 5.12  Succession and Assignment. This Agreement is binding upon and shall inure to the
benefit of the Parties, their heirs, successors and assigns. This Agreement may not be assigned by
any Party hereto without prior written notice to, and approval by, the other Party, which consent
may be withheld without cause.

Section 5.13  Incorporation of Preamble Recitals and Exhibits. All of the recitals in the preamble
and all of the exhibits of this Agreement are true and correct and are hereby incorporated into the
body of this Agreement as though fully set forth in their entirety herein.

Section 5.14 Entire Agreement. This Agreement constitutes the entire agreement between and
among the Parties with respect to the matters described herein.

Section 5.15 Counterparts. This Agreement may be executed in counterparts, each of which
shall be an original and all of which together shall constitute but one and the same instrument.

Section 5.16  Authority. Each person signing on behalf of the Parties hereby confirms that they
have the authority to execute this Agreement on behalf of the Party indicated by their signature.

IN WITNESS WHEREOF, this instrument is executed on the dates set forth below the
Parties’ signatures to be effective the date the last Party so signs (the “Effective Date”).

(Signature pages to follow.)
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THE CITY OF FARMERSVILLE, TEXAS

By:
Craig Overstreet, Mayor Date

STATE OF TEXAS §

§
COUNTY OF COLLIN §

This instrument was acknowledged before me on this day of ,2024,
by Craig Overstreet, the Mayor of the City of Farmersville, Texas, on behalf of the City of
Farmersville, Texas, a home-rule municipality operating pursuant to the Constitution and laws of
the State of Texas.

Notary Public, State of Texas
Printed Name of Notary:

My Commission Expires:

114



NORTH TEXAS MUNICIPAL WATER DISTRICT

By:
Jennafer P. Covington, Executive Director Date
STATE OF TEXAS §

§
COUNTY OF COLLIN §

This instrument was acknowledged before me on this day of , 2024,
by Jennafer P. Covington, Executive Director of North Texas Municipal Water District, a
conservation and reclamation district and political subdivision of the State of Texas, on behalf of
said conservation and reclamation district.

Notary Public, State of Texas
Printed Name of Notary:

My Commission Expires:
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EXHIBIT A

WASTEWATER TREATMENT AGREEMENT
STATE OF TEXAS §
COUNTY OF COLLIN §

AN AGREEMENT BETWEEN THE CITY OF FARMERSVILLE, TEXAS, AND
THE NORTH TEXAS MUNICIPAL WATER DISTRICT FOR WASTEWATER
TREATMENT PLANT OPERATION.

This contract, made and entered into as of the 1st day
of DECEMBER , 19 93 , by and between the North
Texas Municipal Water District, hereinafter called "NTMWD", and
the City of Farmersville, Texas, a municipal corporation in Collin
County, Texas, hereinafter called "City".

WITNEGSSETH

WHEREAS, City owns two wastewater treatment plants which
discharge into a tributary of Lavon Reservoir downstream of Highway
380, and

WHEREAS, City has been issued permits from the Texas Natural
Resource Conservation Commission, permit numbers 10442-001 and 10442-
002, to discharge flow from its wastewater plants.

WHEREAS, NTMWD has been designated by the Texas Water
Quality Board to function as a regional agency in connection with
the design, construction and operation of systems in the area
tributary to the East Fork of the Trinity River in the Counties
of Dallas, Collin, Rockwall and Kaufman, and

WHEREAS, both City and NTMWD recognize the imminent
necessity of treating waste to the degree necessary to allow its
safe reuse for water supply and other purposes, and

WHEREAS, NTMWD, because of its water supply responsibilities
and the capability to contract with others in the region, appears
to be in the best position to fully develop the potential for advanced
treatment and reuse in the East Fork area;

NOW THEREFORE, in consideration of the mutual covenants
and agreements herein contained, NTMWD agrees to operate the existing
plant and the City agrees to pay for such service upon the terms
and conditions hereinafter set forth, to-wit:

1. Operating Responsibility. It is the intent of this
agreement that the operation of the plant shall be the responsibility
of the NTMWD and that the plant shall be operated in a manner that
will provide a water quality conforming to the waste control order
issued by the Texas Natural Resource Conservation Commission, or
any subsequent order issued relating to this plant.
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2. Financing. The plant is presently owned by the City,
and it shall be City's responsibility to provide such facilities,
operating funds, and capital expenditures as are necessary to
accomplish the quality of discharge stipulated in the waste control
order issued by the Texas Natural Resource Conservation Commission,
Environmental Protection Agency, or any subsequent orders of either.

3. Operating Budget. The NTMWD shall prepare an annual
operating budget reflecting all anticipated costs in connection
with the operation of the plant in sufficient detail to justify
expenditures for salaries, materials, supplies and contractual
services. The amount of the proposed operating budget shall be
submitted to City on or before August 1 of each year. 1If a protest
or request for a hearing on the Budget is not presented prior to
September 1, the proposed Budget, on adoption by the NTMWD, shall
be considered the "Annual Budget' for the ensuing fiscal year.

In the event City and NTMWD are not able to agree on the
operating budget prior to October 1, the budget for the previous
year shall apply for the first 60 days of the new fiscal year, with
adjustments only to those items that are agreed to by City. If,
at the end of this 60 day period, no agreement has been reached
on the operating budget this contract shall be terminated 1in
accordance with the termination provisions herein provided.

In the first year a budget will be prepared for a full
twelve (12) months with payments based thereon and pro-rated for
the actual months service is provided, but on the next October a
new Budget will be implemented and the fiscal year shall thereafter
be October 1 to September 30 of each year.

4, Annual Charges. Monthly payments shall be made by
City equal to the total operating budget divided by 12, and these
payments shall be made in advance, on or before the 10th day of
each month. The first monthly payment due October 10 of each year
shall be twice the calculated monthly payment with no payment due
in September of each year except for any adjustments previously
approved by City. At the end of each fiscal year any surplus balance
would be carried forward to reduce the over-all cost during the
next budgetary period.

Emergency expenditures not budgeted may be incurred with
the concurrence of the NTMWD's Executive Director and the City's
City Manager, subject to limitations placed on each by respective
governing bodies, with appropriate adjustments in monthly payments.
Routine requests for adjustments in monthly payments must receive
prior approval by the City.

In the event the City shall fail to make any monthly payment
by the 20th day of the month in which due, after notice to City,
the NTMWD may terminate service as of the first day of the following
month.
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3. Additional Connections. NTMWD may provide service
to other municipalities subject to approval of City, and the charge
which is levied for such service shall include adequate compensation
to the City for its capital investment as well as operating
expenditures.

6. Termination. Either City or NTMWD may require that
this operational agreement be terminated. The party desiring to
terminate this agreement shall submit notice in writing to the other
party, after which a period of 30 days shall be allowed before
termination becomes final. Once this agreement is terminated the
NTMWD shall continue its operating responsibility for a period of
45 days at the request of City with payments for service in accordance
with the agreement.

7. Industrial Waste. City agrees to enforce its
industrial waste ordinance and to take such action as is necessary
to control the strength of raw sewage reaching the plant in order
that the quality of discharge required in the waste control order
may be maintained.

8. Title to Effluent. Title to effluent shall remain
with City.

9. Indemnity. City agrees to indemnify and hold harmless
the NTMWD from any and all causes for loss, liability, or damages
arising out of the operation of the plant by the District except
for acts of negligence by NTMWD personnel. The City further agrees
to maintain adequate fire and extended coverage insurance on said
plant.

10. NTMWD's Financial Obligation. Nothing in this
agreement shall be construed as requiring the NTMWD to expend funds
from any source other than the revenues received hereunder. All

cost required by valid rules, regulations, laws or orders passed
or promulgated by the United States of America, the State of Texas,
and regulatory or judicial branches thereof having lawful jurisdiction
shall be the responsibility of the City.

THIS AGREEMENT APPROVED BY THE RESPECTIVE GOVERNING BODIES
WITH THE UNDERSIGNED PROPERLY AUTHORIZED TO EXECUTE IN THEIR BEHALF
ON THIS THE _ 23RDDAY OF NOVEMBER , 19_93

NORTH TEXAS MUNICIPAL CITY OF/ FARMERSVILLE
WATER DISTRICT

By Lares 2. %W > / W

President y /4 Mayor 7/
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EXHIBIT B

Support Service Rates

Labor

Title

Administrative Technician

Support
Service Rate
$37.03

Crane Operator $42.86
Electrical Superintendent $63.33
Electrical Technician $49.62
Industrial Electrician II $47.26
Industrial Mechanic $42.86
Instrumentation Superintendent $63.33
Instrumentation Technician $47.26
Instrumentation Technician II $49.62
Lead Maintenance Tech $45.01
Lead Technical Services Mechanic $45.01
Lead Welder $45.01
Maintenance Worker $33.58
Wastewater Technician | $42.86
Welder $42.86
Heavy Equipment Operator $40.82
ISA $37.03
Lead Operator $49.62
Maintenance Superintendent - Pipeline $66.49
Mechanic's Assistant $33.58
Operator II / Transport Driver $38.88
Operator II1 $45.01
Pipeline Crew leader $47.26

13
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Plant Supervisor I

$54.71

Plant Supervisor II $63.33
Professional Engineer $76.98
Wastewater Coordinator $60.31
Wastewater Project Coordinator $69.82
Wastewater Mechanic $42.86

e Labor provided by other job titles to be charged at midpoint

for the title + 40%

o Labor provided outside of 7:00am - 3:00pm Monday-Friday or on District holidays to be

charged at 150% of listed rate

Equipment

Description Cost Unit
Cat 336F Excavator $272.66 hour
Link Belt 130X3 LX Excavator $137.11 hour
Peterbilt Jet Vacuum Truck $77.79 hour
Komatsu Mini Excavator $57.67 hour
Freightliner Crane Boom Truck $56.57 hour
Generac Power Systems Trailer Mounted-Generator $7.62 hour
Maxey Gooseneck Trailer $3.62 mile
Peterbilt 337 Dump Truck $2.75 mile
International Service Truck $1.91 mile
Ford F-550 4X4 Service Body Pickup w/Crane $1.51 mile
Ford 1 Ton 4X4 Weld Pickup $1.29 mile
Ford 3/4 Ton 4X4 Crew Cab Pickup $1.12 mile
Ford 1/2 Ton 4x4 Supercab Pickup $0.75 mile
Lamar Utility Trailer $0.40 mile

e Equipment not comparable and not listed and parts provided
at cost
14
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NORTH TEXAS MUNICIPAL WATER DISTRICT Wyl O e

(972) 442-5405

NTMWD.COM

11/21/2024 Administrative Memorandum No. 24-6081

Regional Water System

Texoma Raw Water Pipeline to Leonard WTP Pipeline

Project No. 101-0642-24; Resolution No. 24-49; Right of Way Acquisition Program

SUBJECT

Authorize funding in the amount of $8,400,000 and adoption of Resolution No. 24-49 to acquire
permanent and temporary easements for the Texoma Raw Water Pipeline to Leonard WTP Pipeline
project.

PURPOSE

Acquire easements to allow construction of a pipeline to divert 70 million gallons per day (MGD) of

raw water from Lake Texoma to the Leonard WTP to increase available raw water for treatment for
the Phase Ill expansion of Leonard WTP to 210 MGD by 2030.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors:

1) Authorize the Executive Director to execute a right-of-way acquisition program for the Texoma
Raw Water Pipeline to Leonard WTP Pipeline, Project No. 101-0642-24, with a budget of
$8,400,000; and,

2) Adopt Resolution No. 24-49, “A Resolution Authorizing the Use of Eminent Domain to Acquire
Right-of-Way for the Texoma Raw Water Pipeline to Leonard WTP Pipeline, Project No. 101-
0642-24, and Delegating Authority to Initiate Condemnation Proceedings to the NTMWD
Executive Director.”

Consultant: N/A

Scope: Right-of-way acquisition and the necessary support services to
facilitate the purchase of easements for the project.

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 1 of 3 Printed on 11/15/2024
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11/21/2024 Administrative Memorandum No. 24-6081

Project: No. 101-0642-24, Texoma Raw Water Pipeline to Leonard WTP
Pipeline

Amount: $8,400,000

Committee: This will be an item on the November 20, 2024, Real Estate

Committee meeting agenda

DRIVER(S) FOR THIS PROJECT

Strategic Objective: 1.2 Successfully Deliver Capital Program
[J Regulatory Compliance [1 Asset Condition
Capacity [1 Redundancy/Resiliency
[1 Relocation or External Requests [1 Operational Efficiency
[] Safety [J] Administrative
[] Policy [1 Other

BACKGROUND

PROJECT PURPOSE

To meet projected demand growth, the Leonard Water Treatment Plant (WTP) will require a
treatment capacity of 210 MGD before 2030 .

Available raw water supply from Bois d’Arc Lake is insufficient to meet future demand at
ultimate plant capacity of 280 MGD.

Additional 70 MGD of raw water can be supplied from Lake Texoma by constructing an 84-
inch pipeline from the Texoma raw water pipeline to the Leonard WTP.

The operational flexibility of Texoma Raw Water System will be improved by allowing raw
water to be conveyed to both the Wylie WTP and the Leonard WTP.

The Leonard WTP’s reliability will also be improved with this second raw water source.
Construction is projected to begin early 2026 and completed in 2029.

Permanent and Temporary easements are required; and will be located along the general
route shown on the accompanying map.

SUPPORT SERVICES

The firm of Saunders, Walsh & Beard, Attorneys & Counselors will serve as counsel on the
acquisition of the properties.

An appraiser will provide appropriate reports.

Professional services related to certain property ownership issues will be provided by a title
company.
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e Survey services will perform title survey for purchase & acquisition and verify property lines

and potential easement locations, when necessary.

e Based on ongoing projects and the goal of commencing construction on this project by

February 2026, contracted land agents or acquisition company(s) will be employed to assist in
easement acquisition.

FUNDING

Funding in the amount of $8,400,000 for Right-Of-Way Acquisition Services is to be made available in
the Regional Water System Capital Improvement.
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NORTH TEXAS MUNICIPAL WATER DISTRICT
RESOLUTION NO.  24-49

A RESOLUTION AUTHORIZING THE USE OF EMINENT DOMAIN TO ACQUIRE
RIGHT-OF-WAY FOR THE TEXOMA RAW WATER PIPELINE TO LEONARD WTP
PIPELINE, PROJECT NO. 101-0642-24, AND DELEGATING AUTHORITY TO INITIATE
CONDEMNATION PROCEEDINGS TO THE NTMWD EXECUTIVE DIRECTOR

WHEREAS, the NTMWD Board of Directors has authorized the engineering service
agreement for the Texoma Raw Water Pipeline to Leonard WTP Pipeline, Project No. 101-0642-
24 (Project); and,

WHEREAS, it is necessary to proceed with the acquisition of permanent and temporary
easements required for the construction, operation, and maintenance of Project improvements;
and,

WHEREAS, it may be necessary to acquire easements required for the Project through
the use of eminent domain in the event negotiations are unsuccessful; and,

WHEREAS, it will be necessary to hire contracted land agents or acquisition company,
appraisers and attorneys, in order to negotiate easements required for the Project; and,

WHEREAS, adequate funds are provided from the Regional Water System Capital
Improvement Fund for the acquisition of properties needed for the Project.

NOW, THEREFORE, THE BOARD OF DIRECTORS IN A REGULAR MEETING DETERMINES
AND RESOLVES THAT:

1. There is a public need for and that the public welfare and convenience are to be served
by the construction of the pipeline and appurtenances associated with the Texoma Raw
Water Pipeline to Leonard WTP Pipeline, Project No. 101-0642-24, to serve the water
needs of the Districts member and customer cities.

2. It is in the best interest and is necessary to acquire those permanent, temporary, and
access easements necessary for the construction of the pipeline and appurtenances for
the Project across the general route as generally described in Exhibit "A" attached hereto,
and incorporated by reference herein, to provide the area required for prosecution of the
work, and operation, maintenance, repair, and other such purposes as may be required
to provide for the continual and uninterrupted operation of the pipeline facilities.

3. The power to initiate eminent domain proceedings is hereby delegated to the Executive
Director and she is hereby authorized to take all steps necessary to acquire the property
and easements for the Project, including the hiring of negotiators, appraisers, surveyors,
Title Company, and attorneys.

4. The Executive Director is authorized to employ the firm of Saunders, Walsh & Beard,
Attorneys and Counselors, to represent the NTMWD in these land transactions; including
filing of Petitions for Condemnation on properties when the Executive Director determines
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the property cannot be secured through negotiations and after issuance of a final offer
letter in accordance therewith.

5. A budget of $8,400,000 is authorized for this right-of-way acquisition program.
THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF DIRECTORS IN A REGULAR

MEETING ON NOVEMBER 21, 2024, IN THE ADMINISTRATIVE OFFICES OF THE NTMWD,
WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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11/21/2024 Administrative Memorandum No. 24-6082

Regional Solid Waste System

121 Regional Disposal Facility; Resolution No. 24-50; Second Amendment of General
Warranty Deed on 65.425 Acres near the 121 Regional Disposal Facility

SUBJECT

Adoption of Resolution No. 24-50 extending the period for Melissa Independent School District’s
requirement to use 65.425 acres (Property) for school purposes by five (5) additional years for a total
of twenty-five (25) years or the title shall immediately revert to the North Texas Municipal Water
District (NTMWD).

PURPOSE

Melissa Independent School District (MISD) requested an additional five years to extend the time
period requirement to use the Property for school purposes or the Property reverts to NTMWD per the
General Warranty Deed.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors:

1) Adopt Resolution No. 24-50, “A Resolution Authorizing the Executive Director to Execute a
Second Amendment of General Warranty Deed on approximately 65.425 Acres of Property in
Melissa, Texas”.

Contracting NTMWD and Melissa Independent School District

Parties:

Scope: Second Amendment of General Warranty Deed

Original General Warranty Deed with a reversionary interest in the

Agreement: property, dated December 9, 2004, as amended by Amendment
of General Warranty Deed dated April 29, 2013

Amount: N/A

Committee: This was an item on the September 25, 2024, Real Estate

Committee meeting agenda
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DRIVER(S) FOR THIS PROJECT

Strategic Objective: 3.3 - Durable Strategic Partnerships

[J Regulatory Compliance [1 Asset Condition
[] Capacity [J Redundancy/Resiliency
Relocation or External Requests L] Operational Efficiency
[] Safety L] Administrative
[] Policy L] Other

BACKGROUND

PROJECT PURPOSE

NTMWD conveyed approximately 65.425 acres (the Property) to MISD on December 9, 2004,
to be used for school purposes.

If MISD failed to use the Property for school purposes within ten (10) years, or by December 9,
2014, ownership of the Property would revert to NTMWD.

Prior to December 9, 2014, MISD requested that the term for its use of the Property for school
purposes be extended for an additional ten (10) years.

An Amendment of General Warranty Deed was executed and filed extending that period to
December 9, 2024.

MISD has requested that the period for it to use the Property for school purposes be extended
for an additional five (5) years to December 9, 2029.

This time extension will be accomplished by the execution and filing of a Second Amendment
of General Warranty Deed, with NTMWD retaining a reversionary interest in the Property.

SUPPORT SERVICES

Employ the firm of Saunders, Walsh & Beard, Attorneys & Counselors, to act as counsel on
the amendment of the Deed.

FUNDING

N/A
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NORTH TEXAS MUNICIPAL WATER DISTRICT
RESOLUTION NO.  24-50

A RESOLUTION AUTHORIZING THE NTMWD EXECUTIVE DIRECTOR TO EXECUTE
A SECOND AMENDMENT OF GENERAL WARRANTY DEED ON APPROXIMATELY 65.425
ACRES OF PROPERTY IN MELISSA, TEXAS

WHEREAS, in May 2004, NTMWD Board of Directors authorized the conveyance of
approximately 65.425 acres (the Property) located near the District's 121 Regional Disposal
Facility to Melissa Independent School District (MISD) to be used for school purposes; and,

WHEREAS, NTMWD retained a reversionary interest in the property requiring MISD to
use the Property for school purposes within ten (10) years, or by December 9, 2014; and,

WHEREAS, in April 2013, the NTMWD Board of Directors authorized an Amendment of
General Warranty Deed, extending the term for MISD’s requirement to use the Property for school
purposes an additional ten (10) years, to December 9, 2024; and,

WHEREAS, MISD requested to extend the time period requirement to use the Property
for school purposes by an additional five (5) years, to December 9, 2029; and,

WHEREAS, NTMWD has no cause to retake possession of the Property at this time.

NOW, THEREFORE, THE BOARD OF DIRECTORS IN A REGULAR MEETING DETERMINES
AND RESOLVES THAT:

1. The Second Amendment of General Warranty Deed will extend the time for Melissa
Independent School District to use the approximately 65.425 acres for school purposes
by an additional five (5) years, or until December 9, 2029.

2. The Executive Director is hereby authorized to execute a Second Amendment of General
Warranty Deed to provide Melissa Independent School District an additional five (5) years
to use the approximately 65.425 acres for school purposes, or to December 9, 2029.

THIS RESOLUTION ADOPTED BY THE NTMWD BOARD OF DIRECTORS IN A REGULAR
MEETING ON NOVEMBER 21, 2024, IN THE ADMINISTRATIVE OFFICES OF THE NTMWD,
WYLIE, TEXAS.

DONALD IMRIE, Secretary GEORGE CRUMP, President

(SEAL)
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NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION
FROM THIS INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE PUBLIC
RECORDS: YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE
NUMBER.

SECOND AMENDMENT OF GENERAL WARRANTY DEED

STATE OF TEXAS 8

COUNTY OF COLLIN

luon

WHEREAS, NORTH TEXAS MUNICIPAL WATER DISTRICT (NTMWD) is the
Grantor and MELISSA INDEPENDENT SCHOOL DISTRICT (Melissa 1.S.D.) is the Grantee in
that certain General Warranty Deed dated December 9, 2004, recorded in Volume 5813, Page
01221, Doc # 2004-0176925 of the Deed Records of Collin County, Texas (hereinafter referred to
as “Original Warranty Deed”) affecting the tract of land described in Exhibit A attached hereto;
and

WHEREAS, NTMWD and Melissa I.S.D. amended the Original Warranty Deed to extend
the reversionary clause for an additional ten (10) years, for a total of twenty (20) years to December
9, 2024, as set forth in that certain Amendment of Warranty Deed recorded at 20040176925 of the
Official Records of Collin County, Texas; and

WHEREAS, the parties wish to extend the reversionary clause to provide an additional
five (5) years for a total of twenty five (25) years to December 9, 2029;

NOW THEREFORE, in consideration of Ten Dollars ($10.00) and other and valuable
consideration and of the rights and obligations contained herein, NTMWD and Melissa 1.S.D.
agree that:

1. The Amendment of General Warranty Deed is hereby amended by deleting the
following reversionary clause contained on paragraph 1. “Reservations from the
Exceptions to Conveyance and Warranty” and substituting in its place the following:

e If the property is not used for school purposes on or before December 9, 2029, then
the title shall immediately revert to NORTH TEXAS MUNICIPAL WATER
DISTRICT or its successors as described on Exhibit B attached hereto and made
part hereof. Once the property is used for school purposes then the reservation shall
cease.

In witness whereof the undersigned have executed this agreement this day of
November 2024.
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Grantor:

NORTH TEXAS MUNICIPAL WATER DISTRICT

By:
Jennafer P. Covington, Executive Director

Grantee:

MELISSA INDEPENDENT SCHOOL DISTRICT

By:
Keith Murphy, Superintendent

ACKNOWLEDGMENT
THE STATE OF TEXAS §
§
COUNTY OF COLLIN 8

Before me, the undersigned authority, on this day personally appeared Jennafer P. Covington,
Executive Director of the North Texas Municipal Water District, who being by me first duly sworn, upon
oath states that she has read the above and foregoing Second Amendment of General Warranty Deed, is
authorized to execute said Amendment on behalf of the North Texas Municipal Water District in her
capacity as Executive Director of the North Texas Municipal Water District, and has executed the same for
the considerations state herein.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ___ day of , 2024,

Notary Public, State of Texas
My Commission Expires:
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ACKNOWLEDGMENT

THE STATE OF TEXAS 8
§
COUNTY OF COLLIN 8

Before me, the undersigned authority, on this day personally appeared Keith Murphy,
Superintendent of Melissa Independent School District, who being by me first duly sworn, upon oath states
that he has read the above and foregoing Second Amendment of General Warranty Deed, is authorized to
execute said Amendment on behalf of the Melissa Independent School District in his capacity as
Superintendent of the Melissa Independent School District, and has executed the same for the
considerations state herein.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ___ day of , 2024.

Notary Public, State of Texas
My Commission Expires:
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11/21/2024 Administrative Memorandum No. 24-6083

Regional Water System

Preliminary Development Agreement with Bois d’Arc Lake Acquisitions, LLC

SUBJECT

Authorize execution of a Preliminary Development Agreement with Bois d’Arc Lake Acquisitions, LLC,
a subsidiary of Lakewood Capital Group, to construct improvements and use shoreline on NTMWD
property adjacent to Bois d’Arc Lake for residential purposes and authorize the subsequent execution
of a Lease and Use Agreement with the future property owners association (POA) who will own the
improvements as required by the Preliminary Development Agreement.

PURPOSE

Bois d’Arc Lake Acquisitions, LLC is a residential property developer that wishes to construct certain
improvements and to use NTMWD property adjacent to Bois d’Arc Lake for its residential
development called Five Points and the Harbor at Five Points. The NTMWD Bois d’Arc Lake
Shoreline Management Plan allows for such improvements and provides that shoreline uses
associated with planned residential developments may be authorized by separate agreements.

RECOMMENDATION

The Executive Director and NTMWD staff recommend the Board of Directors authorize the Executive
Director to execute a Preliminary Development Agreement with Bois d’Arc Lake Acquisitions, LLC
and the Lease and Use Agreement required by the Preliminary Development Agreement with the
future property owners association, as follows:

Contracting Party:  Bois d’Arc Lake Acquisitions, LLC

Scope: Preliminary Development Agreement
Contract Term: 5-years
Committee: This will be an item on the November 20, 2024, Real Estate

Committee meeting agenda
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DRIVER(S) FOR THIS PROJECT

Strategic Objective: 3.2 Engaged Members, Customers and Stakeholders

[J Regulatory Compliance [1 Asset Condition
[] Capacity [J Redundancy/Resiliency
Relocation or External Requests L] Operational Efficiency
[] Safety Administrative
[] Policy L] Other

BACKGROUND

e Bois d’Arc Lake (the Lake) is a water supply reservoir developed to meet the needs of the
NTMWD’s Member Cities and Customers.

e Given the importance of the Lake as a significant public water supply source for the NTMWD,
the NTMWD Board of Directors adopted Resolution 20-53 Authorizing the Adoption,
Implementation and Enforcement of the Bois d’Arc Lake Shoreline Management Plan (the
“Plan”) to protect and manage the Lake shoreline, protect and maintain water quality within the
Lake, promote the safe use of the shoreline and waters by the general public, and allow for
some recreational uses to support the economy of Fannin County.

e The Plan establishes guidelines and standards for public and private uses and improvements
on NTMWD-owned property along the Bois d’Arc Lake shoreline.

e In December 2023, Administrative Memorandum 23-5974 authorized amendments to the Plan
to reflect current administrative systems and processes, update agreement templates, and
provide additional guidance to future applicants seeking approval for certain shoreline uses
and improvements.

e Lakewood Capital Group is a residential property development company that owns
approximately 186 acres through its subsidiary, Bois d’Arc Lake Acquisitions, LLC (the
Developer)

e This residential development, called Five Points and the Harbor at Five Points, is subject to
rules and regulations established by Five Points and the Harbor at Five Points POA (POA)

¢ Five Points and the Harbor at Five Points residential development abuts NTMWD property at
Bois d’Arc Lake. The Developer wishes to construct certain improvements on NTMWD
property for use by future residents

e The Plan provides that such improvements for planned residential developments shall
generally conform to the requirements of the Plan and may be authorized through individual
agreement(s)

e NTMWD has received an application package from the Developer, which includes proposed
improvements that generally conform to the requirements of the Plan

NORTH TEXAS MUNICIPAL WATER DISTRICT Page 2 of 3 Printed on 11/15/2024
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NTMWD and its legal counsel have applied the approved agreement templates in the Plan to
create a Preliminary Development Agreement to facilitate the construction of these community
improvements and the use of NTMWD property by the Developer and future residents

The Preliminary Development Agreement requires the Developer and POA to enter a Lease
and Use Agreement with NTMWD once construction of the improvements is complete to
NTMWD’s satisfaction

The subsequent Lease and Use Agreement must conform to the draft included as an
attachment to this Preliminary Development Agreement and this action authorizes the
Executive Director to enter into that subsequent agreement with the Developer and POA

KEY COMPONENTS OF THE PRELIMINARY DEVELOPMENT AGREEMENT

Agreement term of 5 years
Authorizes the following construction activities and improvements which shall generally
conform to the NTMWD Bois d’Arc Lake Shoreline Management Plan:

o Two (2) docks with solar-powered lighting accessible to certain residents consisting of

the following number of boat slips:
= Dock 1-20 slips
= Dock 2 - 20 slips

o Access paths to each dock

o Shoreline erosion control structures adjacent to each dock

o Vegetation modification within defined areas and limits
Annual fees to be paid to NTMWD during the initial term of the agreement as follows:

o Year1=2%$22,065

o Years 2-5=$6,500
List of fines that may be levied against the Developer and/or POA for certain violations as well
as additional remedies for non-compliance
Requirements for construction of improvements and use of NTMWD property to protect water
quality and ensure compliance with the Plan
Requires and authorizes execution of a subsequent Shoreline Lease and Use Agreement with
the Developer and the POA upon completion of construction
Includes defined areas in which the POA will allow residents to seek separate, future
approvals from NTMWD for docks associated with individual private lots
The agreement will substantially conform to the attached draft

FUNDING

No funding is requested.
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Approximate Location of Lakewood Capital's planned residential development
(Five Points and the Harbor)
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PRELIMINARY DEVELOPMENT AGREEMENT BETWEEN THE NORTH TEXAS
MUNICIPAL WATER DISTRICT AND BOIS D’ARC LAKE ACQUISITIONS, LLC.

This Preliminary Development Agreement (“Agreement”) is entered into this day of

, 2024 (the “Effective Date”) by and between North Texas Municipal Water District

(“NTMWD”), a wholesale water and wastewater provider that owns and operates Bois d’Arc Lake

(the “Lake™) in Fannin County, Texas, and Bois d’Arc Lake Acquisitions, LLC (“Developer”)

seeking to develop approximately 99.629 acres for Five Points and approximately 86.534 acres for

The Harbor at Five Points of property adjacent to the Lake (the “Property”) (collectively “Party”
or “Parties”).

RECITALS

WHEREAS, the Parties are authorized to enter into this Agreement pursuant to Chapter
62, Acts of the 52" Legislature, 1951 (Article 8280-141, Vernon’s Texas Civil Statutes) and other
applicable laws;

WHEREAS, Developer owns the Property and plans to construct facilities and enter into
agreements affecting the Property before the Property is ultimately transferred to Five Points &
The Harbor at Five Points POA (the “Association”);

WHEREAS, Developer intends to develop the Property as a master-planned community
for residential and recreational use (the “Development”);

WHEREAS, the Developer has obtained final plat approval for the Development from
Fannin County and has sold lots to third parties;

WHEREAS, prior to the sale of lots within the Development, the Developer predetermined
areas adjacent to certain lots where future owners may request a Lease and Use Agreement from
NTMWD;

WHEREAS, the Developer disclosed those predetermined areas to lot owners at the time
of sale and lot owners may not request a Lease and Use Agreement from NTMWD outside of those
predetermined areas without prior approval from the Developer or Association.

WHEREAS, Developer plans to transfer the common areas of the Development identified
in Exhibit A to the Association after the Developer has completed the construction of the
improvements and facilities on the Property;

WHEREAS, the Association’s covenants, conditions, and restrictions for the Development
are attached hereto as Exhibit A (“CC&Rs”);

WHEREAS, control of the Association will transfer to individual lot owners after the
Control Transfer Date as stated in the CC&Rs; and all construction of the improvements and the
Project (defined below) has been completed,;
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Appendix C-1 e Shoreline Lease and Use Agreement

o A copy of the boundary line survey including the seal and signature of a licensed
Professional Land Surveyor. The survey should include the boundary line between
NTMWD property and the adjacent landowner/applicant along the entire length
requested for use plus an additional 100 feet to either side of the requested use
footprint or to the property boundary (whichever is shorter).

o Asite plan showing the location of the proposed improvements/activities on NTMWD-
owned property. The site plan should show the surveyed boundary line and the relative
locations of any proposed improvements/activities on NTMWD land as well as any
useful landmarks such as an adjacent residence.

o Access paths: include a plan view showing path route and dimensions and materials to
be used. Plan should show topography and appropriate erosion control measures
proposed.

o Vegetation modification: include a plan view showing the area to be included in the
agreement. Describe the existing vegetation including species and type (e.g. trees,
shrubs, grasses) to be removed or modified. If planting is proposed, please refer to the
native plant list when making selections.

= Forapplications for new docks, please also attach:

o One electronic set of structural plans, electrical plans, and specifications for dock facility
that have been approved by a structural engineer. Please include all amenities proposed
(e.g. storage box, solar battery storage, boat or PWC lift etc.) and provide construction
materials and dimensions of facility. Reference to an approved dock plan on file with
NTMWD is also acceptable. Please identify any additions or alterations to an approved
plan. Structural alterations proposed are required to be stamped by a structural
engineer and/or electrician as appropriate.

o Ifthe adjoining private land is jointly-owned (e.g. Trust, LLC, Non-Profit, etc.), dock
applicants must provide documentation indicating their interest in the jointly-owned

property.

o Ifreplacing an existing dock, submit a letter stating the old dock will be dismantled and
removed within 30 days of the installation of the new dock.

o For Community Docks, provide authorized contact and alternates including name,
address, and phone numbers.

v For reissuance or renewal of dock agreements only:
o Electrical Certification (if applicable);

o Certificate of Compliance or signed statement that all noted deficiencies have been
corrected. This signifies the dock meets current inspection criteria.

o For Community Docks, provide authorized contact and alternates including name,
address, and phone numbers.

NTMWD Bois d’Arc Lake SMP Page C-1
July 2023
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(Signature of Applicant)

(Printed Name of Applicant)

(Signature of Contractor)

(Printed Name of Contractor)

NTMWD Bois d’Arc Lake SMP
July 2023

Appendix C-1 & Shoreline Lease and Use Agreement

(Date)

(Date)

- (Date)

(Date)

Page C-3
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Appendix C-1 e Shoreline Lease and Use Agreement

o A copy of the boundary line survey including the seal and signature of a licensed
Professional Land Surveyor. The survey should include the boundary line between
NTMWD property and the adjacent landowner/applicant along the entire length
requested for use plus an additional 100 feet to either side of the requested use
footprint or to the property boundary (whichever is shorter).

o Asite plan showing the location of the proposed improvements/activities on NTMWD-
owned property. The site plan should show the surveyed boundary line and the relative
locations of any proposed improvements/activities on NTMWD land as well as any
useful landmarks such as an adjacent residence.

o Access paths: include a plan view showing path route and dimensions and materials to
be used. Plan should show topography and appropriate erosion control measures
proposed.

o Vegetation modification: include a plan view showing the area to be included in the
agreement. Describe the existing vegetation including species and type (e.g. trees,
shrubs, grasses) to be removed or modified. If planting is proposed, please refer to the
native plant list when making selections.

v For applications for new docks, please also attach:

o One electronic set of structural plans, electrical plans, and specifications for dock facility
that have been approved by a structural engineer. Please include all amenities proposed
(e.g. storage box, solar battery storage, boat or PWC lift etc.) and provide construction
materials and dimensions of facility. Reference to an approved dock plan on file with
NTMWD is also acceptable. Please identify any additions or alterations to an approved
plan. Structural alterations proposed are required to be stamped by a structural
engineer and/or electrician as appropriate.

o [fthe adjoining private land is jointly-owned (e.g. Trust, LLC, Non-Profit, etc.), dock
applicants must provide documentation indicating their interest in the jointly-owned

property.

o Ifreplacing an existing dock, submit a letter stating the old dock will be dismantled and
removed within 30 days of the installation of the new dock.

o For Community Docks, provide authorized contact and alternates including name,
address, and phone numbers.

= Forreissuance or renewal of dock agreements only:
o Electrical Certification (if applicable);

o Certificate of Compliance or signed statement that all noted deficiencies have been
corrected. This signifies the dock meets current inspection criteria.

o For Community Docks, provide authorized contact and alternates including name,
address, and phone numbers.

NTMWD Bois d’Arc Lake SMP Page C-1
July 2023
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(Signature of Applicant)

(Printed Name of Applicant)

(Signature of Contractor)

(Printed Name of Contractor)

NTMWD Bois d’Arc Lake SMP
July 2023

Appendix C-1 s Shoreline Lease and Use Agreement

(Date)

(Date)

(Date) -

(Date)

Page C-3
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FILED FUR RECORD TH FAENTN COUTY
ARAGGESNY Qe/MAN2A 108303 AN

DECLARATION OF COVENANTS, RESTRICTIONS, PROPERTY OWNERS
ASSOCIATION AND LIMITATIONS RUNNING WITH THE LAND
FOR FIVE POINTS SUBDIVISION AND THE HARBOR AT FIVE POINTS
SUBDIVISION

THIS DECLARATION OF COVENANTS, RESTRICTIONS, PROPERTY OWNERS
ASSOCIATION AND LIMITATIONS FOR FIVE POINTS and THE HARBOR AT FIVE
POINTS (hereinafter together referred to as, “FIVE POINTS MEMBERS”), made and published
this _ 18th day of June, 2024 by Bois d'Arc Lake Acquisitions, LLC, a Tennessee limited
liability company, hereafter referred to together with its successors-in-title who come to stand in
the same relation to the property as its predecessor did as "Declarant”.

WHEREAS, FIVE POINTS MEMBERS will share use of Common Areas with one
another and future subdivisions to become FIVE POINTS MEMBERS and it is the intent of
Declarant to establish a general plan and uniform scheme of development and improvement of the
upon referenced Property and each subdivision having the same standards for improvements,
maintenance and conduct; and

WHEREAS, Declarant wishes to provide for the preservation and enhancement of property
values, amenities and opportunity within the Property in order to contribute to the personal and
general health, safety and welfare of the property Owners and residents therein and do maintain
the land and improvements therein, and to this end wish to subject each subdivision comprising
the Property to the covenants, restrictions, Owners association, easements, reservations,
assessments, charges, liens and other provisions hereinafter set forth;

NOW THEREFORE, for and in consideration of the premises and of the benefits to be
derived by the FIVE POINTS MEMBERS and each and every subsequent Owner of any of the
parcels and numbered lots in said developments, Declarant does hereby set up, establish,
promulgate and declare the following to apply to all of said parcels, numbered lots, marina and
boat dock slips and to all persons owning said parcels or numbered lots or any of them, hereafier.
These covenants shall become effective immediately and run with the land and shall be binding on
all persons claiming under and through Bois d’Arc Lake Acquisitions, LL.C, their heirs,
successors, successor-in-title and assigns, and any of the subdivisions designated as FIVE
POINTS MEMBERS, to-wit:
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ARTICLE ONE
DEFINITIONS

The following terms, as used in this Declaration, shall have the following meanings:

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

DECLARANT shall mean Bois d’Arc Lake Acquisitions, LLC, a Tennessee
limited liability company, or any successor, successor-in-title, or assign who takes
title to any portion of the property described on Exhibits "A" and who is designated
as the Declarant in a recorded instrument executed by the immediately preceding
Declarant.

PARCEL AND LOT shall initially mean and refer those Lots surveyed, platted and
recorded as shown as FIVE POINTS SUBDIVISON in Plat Cabinet D, Slide
103 and those refer those Lots surveyed, platted and recorded as shown as THE
HARBOR AT FIVE POINTS SUBDIVISON in Plat Cabinet D, Slide 104
of the Clerk of Fannin County, Texas, incorporated herein by reference and made a
part hereof, as specified in Exhibit “A”, being attached hereto and incorporated
herein, and shall also include those Lots surveyed, platted and recorded as shown in
future annexed subdivisions referred to as FIVE POINTS MEMBERS through duly
recorded Supplemental and Annexation to these Declarations.

OWNER shall mean and refer to the record Owner, whether one or more persons or
entities, of any Lot or parcel which is a part of this Declaration, including contract
sellers and Declarant. Owner shall not include a mortgage holder unless and until
such mortgage holder has acquired title pursuant to foreclosure or any proceeding
in lieu of foreclosure.

ASSOCIATION shall mean and refer to Five Points POA, its successors and
assigns.

BOARD shall mean and refer to the Board of Directors of the Five Points POA, its
successors and assigns,

PROPERTY shall mean that real estate which is submitted to this Declaration as
described on the plats of survey above referenced and as specified in Exhibit “A”
hereof in addition to future annexed properties identified as FIVE POINTS
MEMBERS.

ARC shall mean and refer to the Architectural Review Committee. The ARC will
review and approve all construction plans,

ACC Checklist shall refer to the Architectural Control Checklist. The ACC
Checklist must be completed and submitted to the ARC or Association prior to the
commencement of any construction.

2
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1.9

1.10

1.12

1.13

1.14

1.15

1.16

1.17

1.18

1.18

HOMES shall refer to houses within the Property,

COMMUNITY WIDE STANDARD shall refer to the standard for which the home
design and construction shall be measured by prior to approval,

IMPACT TFEE shall refer to the amount due prior to construction commencement.

PRIVATE ROAD shall refer to the road running through the community, excepting
County Road 2985 which shall be maintained in accordance with this Declaration,
but remain a Fannin County road. ' '

BOAT DOCK shall refer to the Common Boat Dock which will contain multiple
boat slips whether private or common, but shall not refer to private Boat Docks.

PRIVATE SLIP shall refer to those slips in the Common Property that are privately
owned by individual Lot Owners.

COMMON SLIP shall refer to those slips in the Common Property that may be
used by all Property Owners.

NTMWD shall refer to North Texas Municipal Water District. They constructed
the lake and manage shoreline.

COMMON PROPERTY shall mean any and all real and personal property and
easements and other interests therein, together with any facilities and improvements
located thereon, now owned by the Declarant and hereafier owned by the
Association for the common use and enjoyment of the Owners of all FIVE
POINTS, including, but not limited to, roads as defined in Section 5.1, the boat
docks, boat slips, clubhouse, pool, putt-putt golf course, walking and golf cart paths
etc., located upon the Property and/or that tract leased from the County.

FIVE POINTS MEMBER shall refer to collectively to FIVE POINTS subdivision,
THE HARBOR AT FIVE POINTS subdivision and one or more separate
assqgiated subdivisions which are bound, or will be bound, by this Declaration in
ordey to create a general plan and uniform scheme of development and share in the
use, maintenance and costs of the Common Areas and improvement for the
purposes of member subdivisions having the same standards for improvements,
maintenance and conduct.

DEVELOPER shéfl medh Bois d’Arc Lake Acquisitions, LLC, its heirs and
assigns.
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2.1

22

3.1

3.2

33

3.4

3.5

ARTICLE TWO
PROPERTY SUBJECT TO THIS DECLARATION

EXISTING PROPERTY. The initial property subject to this Declaration upon the
recordation hereof in the county public records, are the Property, said property
being described on the plat of survey referenced herein and as specified in Exhibit
“A”-

ADDITIONAL PROPERTY. Additional property anriexed in accordance with
procedures set forth in Article Eleven (11) of this Declaration shall become subject
to this Declaration. Additional property shall mean all or any portion of any Fannin
County, Texas property owned presently or in the future by the Declarant and/or
any of its affiliated entities which it holds an ownership interest therein. Additional
property must be adjacent to, contiguous with, across the road from FIVE POINTS
MEMBERS or accessed from County Road 2985 to be annexed,

ARTICLE THREE
USE RESTRICTIONS

SUBDIVISION OF LOTS. No Lot shall be subdivided after conveyed by
Declarant.

(a) Lot 6 may be subdivided one time to create two separate Lots with County
approval. Each subdivided parcel must meet County standards and the Lot
Owner shall go through the permitting process with the County to get County
approval.

(b) Should Lot 6 be subdivided; both Lots shall become part of FIVE POINTS
MEMBERS and be governed by this Declaration. Each Lot shall pay yearly
dues.

COMMERCIAL ACTIVITY. No Lot shall be used for any commercial activity or
business.

CONSTRUCTION OF HOMES. All homes and buildings must be completed
within 12 months from the date construction begins.

GARAGES. Each house must contain a minimum two car garage, built in

compliance with the Building Requirements of Article V.

FENCES. Fences must be constructed of iron, aluminum or wood. All fences must

4
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3.6

3.7

3.8

3.9

3.10

3.11

3.12

be approved by the Association. No chain link, barbed wire or privacy fences
allowed, and the height of the fence may not exceed five feet,

LANDSCAPING. All residents must do a reasonable amount of landscaping. The
reasonableness of the amount of landscaping done is to be determined by the
Association. Each lot shall be maintained in a neat and attractive condition
including but not limited to mowing and/or weed ealing so as not to become an
eyesore to adjoining lots. Landscaping must be completed within three (3) months
of completion of construction,

PONDS AND WATER FLOW. No building of ponds, redirection or restriction of
water flow in any creek, stream, branch, or spring is permitted. Maintenance of
existing ponds, creeks, streams, branches, or springs is allowed.

LAND DISTURBING ACTIVITIES. No mining, quarrying, drilling, or other such
land disturbing activities shall be permitted on any portion of said property,
provided, however, land disturbing activities as necessary for construction of road,
trails, utility lines, house sites, driveways, septic tanks and drain fields shall be
permitted so long as all disturbances for any and all such land disturbing activities
are done in an environmentally sound manner with minimal impact on the sensitive
water environment and resources including but not limited to (1) the construction
and maintenance of all sedimentation fences, etc. necessary to prevent all
sedimentation, siltation, erosion, etc. from entering into the said streams, branches
and/or springs and (ii) taking all steps necessary to prevent chemicals and/or other
pollutants from entering into the said streams and/or branches.

CUTTING OF TREES. Lot Owners shall make every effort to maintain as much of
the natural tree canopy as possible. Cutting for views must be approved by the
Declarant or the Association and Owners shall only remove 10 percent of the trees
on their Lot without the prior written consent of the Association. Furthermore, no
tree with a diameter of 8 inches or larger may be removed without the consent of
the Association. All trees that have been cut must be entirely removed from
property immediately.

(a) No trees may be cut on individual Lots without prior approval of the Declarant
or ARC unless home construction plans have been approved.

ANTENNAS AND SATELLITE DISHES. No large antenna or satellite dishes of
more than 18 inches in diameter are permitted.

EROSION CONTROL. Owners must construct erosion control methods such as
siltation fences and/or screens, ete. during the home building process.

NOISES. No loud or obnoxious noise, including but not limited to, incessant dog

5
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3.13

3.14

3.15

3.16

3.17

barking, shall be permitted.

SIGNS. No advertising signs of any manner shall be permitted except during the 12
months of construction. During construction, one sign may be placed on the Lot
advertising the construction company’s name. This sign shall not exceed 24 inches
by 24 inches in size and shall be removed at the completion of the home. No more
than one sign may be placed on a Lot at a time without written approval of the
Association. Construction signs shall not be placed upon a Lot until construction
commences,

FOR SALE SIGNS AND REAL ESTATE AGENTS. No For Sale signs shall be
placed on a Lot within the first 90 days of purchasing said Lot, or until such time as
cighty percent of the Property has been conveyed by Declarant, or until the
Declarant turns over control of the Association, or three years from the recording of
this Declaration, whichever occurs first. The For Sale sign shall not exceed 18
inches by 18 inches in size and shall be constructed in the same manner and color
as the original Lot sign. No generic For Sale Sign, nor shall there be any signs
permitted at the entrance of the property.

() The Declarant or Association reserves the right to restrict or prohibit brokers,
real estate agents or associates from entering the Property if rules and
regulations are not observed.

(b) The entrance gate code shall not be made public nor given out without the
Association’s approval.

(c) All prospective clients must be accompanied by the listing real estate agent as
they enter the Property. No persons shall be granted access to the Property
without written permission or without being accompanied by the Property
Owner or their licensed agent.

(d) It is the responsibility of the existing Property Owner to notify the Association
of intent to sell their Lot and to supply the Association with the new Property
Owners contact information.

PROPANE TANKS. All propane tanks shall be placed underground.

SEWAGE DISPOSAL. All septic systems shall be approved by the Fannin County
Health Department or its respective governing agent at the time of construction.

TEMPORARY STRUCTURES. No structure of a temporary character, such as a
basement, trailer, tent, shed, shack, garage, barn or other outbuifding will be used
on any Lot at any time as a residence whether temporarily or permanently.
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3.18

3.19

3.20

3.20

3.21

3.22

3.23

3.24

MANUFACTURED HOME OR MOBILE HOME. No manufactured home or
mobile home of any type shall be used or located on any Lot at any time whether
temporarily or permanently.

RESIDENTIAL USE. There shall be only one single family, private, residential
dwelling per parcel or Lot. No further subdivision of parcels or Lots shall be
allowed. No residence may be used as a school, church, kindergarten, or
business/commercial enterprise of any type and no such activity shall take place on
any parcel or Lot whether temporarily or permanently,

SETBACKS. The minimum setbacks allowed within the Property shall be 50 feet
along the front and 15 feet along the sides and 15 feet along the back. Setbacks are
subject to change with County approval.

CLOTHESLINES. No clotheslines or outside drying area shall be located on any
parcel or Lot.

GARBAGE AND TRASH CONTAINERS. No parcel or Lot shall be used or
maintained as a dumping ground for rubbish, trash, or other waste. All trash,
garbage and other waste shall be kept in sanitary containers except as required
during trash collection.

PETS. No animals, livestock, cattle, goats, pigs or poultry shall be raised, bred,
kept or maintained on any parcel or Lot, except that dogs, cats, or other ordinary
household pets may be kept, provided they are not kept, bred or maintained for
commercial purposes. No pet shall be permitted outside the boundaries of the
Owners Lot unless accompanied by their Owners and all dogs must be on a leash.

RECREATIONAL VEHICLES. No recreational vehicle (“RV™) shall be used on a
Lot as temporary or permanent residence, nor shall recreational vehicles be parked
on subdivision roads within the development; however, recreational vehicles may
be parked on said lots provided that they are enclosed with a structure that has the
same siding as the house located on the Lot. Professionally “State Licensed” RV’s
of 20 feet or longer in length shall be allowed on said Lot up to 3 consecutive days
during a 30 day period, however, concrete pads or temporary power poles shall not
be permitted.

NUISANCES. No Lot shall be used in whole or in part for any illegal activity or
for the storage of rubbish of any character whatsoever or for the storage of any
property or thing that will cause such Lot to appear in any unclean or untidy
condition or that will be obnoxious to the eye; nor shall any substance, thing, or
material be kept upon any Lot that will emit foul or obnoxious odors or that will
cause any noise that will or might disturb the peace, quiet, comfort, or serenity of
the occupants of surrounding property. No accumulation of discarded personal

7
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3.25

3.26

3.27

3.28

3.29

effects, debris, waste or garbage shall be permitted on any Lot at any time,

(a) No automobiles, trucks or other motor vehicles may be parked on the
subdivision roads or in the cul-de-sacs.

(b) No automobiles, trucks, or other motor vehicles without a current year license
tag may be placed or allowed to remain on the property.

(c) No trail bikes, three and/or multi wheelers, dune buggies, or other externally
mounted engine vehicles shall be permitted in the development, including the
Common Property, except for ingress and egress., Golf carts, Segways and
small utility vehicles shall be permitted; however, all such vehicles shall be
properly muffled so as not to disturb occupants of the surrounding property and
must not be an annoyance to others.

TOWERS. No towers of any kind shall be erected.

LEASES. All rentals or leases of any property must be for a minimum of seven
days in duration unless a lease for a shorter amount of time is approved by the
Association. All leases must be in writing,

(a) Under no circumstances shall a lease for an outbuilding or guest quarters be
permitted. Any usage of outbuilding or guest quarters must be as part of a lease
of the entire property under the terms herein,

(b) Lot Owners are fully responsible for their tenants and must give written notice
to the Association of their intent to lease or rent their property in advance.
Additionally, the Association must be supplied with name of each lessee, their
contact information and a signed rental agreement at least forty-eight hours
prior to lessee occupying the property.

(¢) Property Owners shall not be allowed to lease their property if their tenants do
not abide by the rules set forth in this section.

BOATS AND BOAT TRAILERS. Boats and boat trailers may be stored in the
driveway of a house for no more than five days out of any thirty day period,
however, they may be stored in the garage. Visible boats or trailers shall be
removed immediately upon request of Declarant or Association.

CAMPERS AND TRAILERS. No campers or utility trailers may be stored on a
Lot for more than two weeks per year unless they are stored in a garage,

COMMON PROPERTY. There shall be no obstruction of the Common Property,
nor shall anything be kept, parked or stored on any part of the Common Property

8
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3.30

3.31

332

3.33

4.1

without prior written consent of the Association, except as specifically provided
herein. This includes, but is not limited to, parking in any of the roadways or
streets that serve the subdivision, or the cul-de-sacs, or the Common Property.

(a) Neither the Declarant nor the Association shall be liable for any damage or
injury resulting from such use of the Common Property to the extent permitted
by law.

PRIVATE SLIPS. Private slips shall be leased for exclusive use to those Lot
Owners who have obtained the right to lease and shall be used solely by the Lot
Owner on record. ' ' '

(2) Unincumbered Lease Rights for Private Slips may be transferred to another Lot
Owner subject to approval of the POA or, if not previously conveyed, shatl be
conveyed with the Lot upon transfer of title of that individual Lot,

(b) In the event of foreclosure of a Lot, the rights to lease a Private Slip owned by
the Lot Owner shall transfer with the Lot through said foreclosure.

(c¢) The right to Lease a Private Slip shall be attached to a Lot and such right that is
attached to a Lot in any subdivision of FIVE POINTS MEMBERS shall only be
transferred to an owner of a Lot within the same subdivision, attaching to new
Owner’s Lot after transfer of the right to Lease.

CAMPING. No camping on any Lot, with the exception of a one night backyard
campout where a dwelling already exists.

SOLAR PANELS. Solar panels shall not be permitted upon a Lot without written
consent of the ARC.

MAILBOX. Developer anticipates mail to be picked up and delivered at the local
post office. However, the Developer has designated an area at the clubhouse for
mailboxes to be constructed by the Association, should the need arise.

ARTICLE FOUR
BUILDING REQUIREMENTS

MINIMUM BUILDING REQUIREMENTS. The following shall be minimum

requirements for construction of any improvement on any Lot, All construction
plans shall be approved by the Association or the Architectural Review Committee
(‘GARC!’)'

(2) Home Size. All homes are required to be at least 2,000 square feet, Square

9
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footage shall not include basements, garages or porches.

(b) Construction. All dwellings must be site-built and constructed of either, brick,
decorative block, rock, wood, stucco or Hardie Board. No vinyl or aluminum
siding permitted. At least twenty percent (20%) of the exterior of the home
must be stone, block or brick.

(c) System_ Built Homes. System-built homes are not permitted unless prior
approval of the Association or ARC has been given in writing.

(d) Color. The ARC shall attempt to keep the exterior color schemes in harmony
with the natural surroundings, and thus keeping a strong emphasis on earth
tones. No bright or unusual colors shall be permitted.

(e) Staining and Painting. Staining and/or painting of all exterior surfaces of
improvements shall be adequately done by Lot Owner as needed or at least
once every ten years.

(f) Roof and Pitch. All roofs on dwellings shall have at least a 6:12 pitch, unless
the home has a modern look with multiple pitches, which may be considered by
the ARC. Except as a component of a modern look as stated, flat or shed roofs
shall only be permitted over porches and deck areas. Standing seam metal
roofs are permitted.

(2) Driveways. All driveways and parking areas shall have a hard surface
constructed of either concrete, asphalt or pavers. Driveways shall not be
constructed without prior approval of the Declarant or ARC. Driveways must
be completed within three months of the completion of the home.

(h} Building Locations. All buildings must meet local building codes and setback
requirements.

(i) Garages. All Homes must, at a minimum, include a two car garage. All garages
must be side loading or courtyard style. A variances for a front loading garage
shall be reviewed when the topography of the land warrants such a request and
no other options exist,

1. Detached garages permitted. The detached garage shall be constructed
in the same manner as the primary residence with regard to siding, style
and roof color and shall have at least two garage doors.

2. Guest quarters shall be permitted above the detached garage with county
approval.

10
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3. The detached garage shall not be constructed prior to home construction
and may not be used as the primary residence.

(j) Foundations. All home foundations shall be finished with brick, stone, stucco
or built of split-face block that has the appearance of natural stone. No exposed
block shall be permitted either on the side of the home, or under decks or
porches. All retaining walls shall be constructed of cement or cement blocks
and finished to the same standards, No exposed blocks or concrete permitted.
Railroad ties shall not be permitted for the construction of retaining walls,

(k) Utility Lines. A utility lines (including electrical, telephone and cable TV
lines) shall be placed underground.

(1) Property Appearance. The Owner of each Lot, whether vacant or occupied,
shall maintain the Lot in a neat and attractive condition.

(m)Swimming Pools. In ground pools shall be permitted but must have prior
approval of the Association or ARC prior to construction. No above ground
pools permitted.

(n) Private Boat Docks. Owners of lakefront lots may apply for a Private Boat
Dock permit NTMWD and be:

1. No larger than 1000 square feet.

2. Located and placed pursuant to the survey showing Private Boat Dock
placement.

(0} Landscaping. Landscaping around dwellings shall be completed within three
months of completion of construction.

(p) Lirigation. Lawn irrigation is strongly encouraged.

(q) Builders. All contractors, builders and subcontractors must be approved by the
Association or ARC prior to start of construction. Declarant shall have the sole
authority to approve or disapprove of contractors.

1. The Declarant reserves the right to restrict or deny contractors, sub-
contractors or builders from entering or building in the community at
their sole discretion.

(r) Miscellaneous Controls. There shall be no window air conditioning units. No
lattice shall be allowed on houses and no exposed concrete or block walls
permitted.

11
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4.2

4.3

(s} ARC. The ARC shall have the full and complete authority to deny construction
plans, at their sole discretion, if said plans do not represent the Community
Wide Standard.

() Boat Ramp. Construction of a Boat Ramp, or dropping a boat into the water
with use of a vehicle and trailer is prohibited from any Lot or Common Area,
unless a Permit is obtained from NTMWD.

PARCEL OR LOT SIZE. Notwithstanding other provisions of these covenants

Declarant shall have the right to combine any lots or parcels, or portions of lots or

parcels into other lots that are a part of this subdivision, in effect changing the
boundary line of the lots so long as the number of resulting lots is no more than
shown on the Final Survey for any individual FIVE POINTS MEMBERS, and so
long as the Lot size meets county, city and local building requirements. However,
other than the above exception for Declarant, no residential parcel or Lot shall be
subdivided into smaller tracts than the original tract size as shown on the above
referenced plats of survey, except for Lot 6 which may be subdivided one time with
county approval. The Association does not have any authority to grant variances
under this paragraph.

ARCHITECTURAL AND BUILDING CONTROLS. With the specific exception
of Declarant, all building plans with regard to exterior color and overall aesthetic
appeal must be approved by the Declarant for five years from the date of these
covenants provided Declarant still owns a Lot in this subdivision or until Declarant
turns this authority over to the Association at an earlier time, at Declarant’s sole
discretion. Once Declarant no longer has the authority to approve building plans
pursuant to this paragraph they must be approved by a two-thirds vote of the Board
of Directors for the Association with regard to exterior color and overall aesthetic
appeal. It is the aesthetic goal of this development that all improvements shall be
uniform in appearance. All construction shall be in compliance with state and local
building codes at all times,

(a) The standard for approval of building plans shall include, but not be limited to:
(1) aesthetic consideration; (ii) materials to be used; (iil) compliance with the
standards then in effect at the Property and widely adopted (the “Community-
Wide Standard”), this Declaration, or the design standards which may be
adopted by the Association or Architectural Review Committee (ARC); (iv)
harmony with the external design of the existing buildings, lots and structures,
and the location in relation to surrounding structures and topography; and (v)
any other matter deemed to be relevant or appropriate by the Board or ARC.

(b) Before construction commences, Owners must present two copies of blue line
schematic drawings to the ARC and a completed Architectural Control
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Checklist (“ACC Checklist™) for approval. The ACC Checklist consists of the
following;:
1. A copy of the preliminary site plan disclosing location of all
improvements to be placed upon Lot.

2. A copy of the schematic drawings of home, locating improvements on
Lot, showing eclevation on all four sides, color schemes, building
materials, and all site improvements.

3. Proof of insurance, builder’s risk, errors and omission, liability and
workmen’s compensation. ' ‘

4. List of all subcontractors to be used during construction,

(c) Upon receipt of a completed ACC Checklist, the ARC must respond within
thirty days for final approval.

(d) One copy of site plan and schematic drawings will be returned to Owner.

(¢) Property Owners are responsible for agents, employees, contractors and
subcontractors.

(f) For so long as Declarant shall own a Lot in a FIVE POINTS MEMBERS
subdivisions, regardless of how ownership is taken, Declarant shall not be
required to submit any plans for approval, However, the Declarant shall abide
by the limitations, controls and restrictions of these Declarations.

(g) Review and approval of any application pursuant to this paragraph may be
made on any basis, including solely the basis of aesthetic considerations.
Neither the Declarant, Association nor ARC shall bear any responsibility for
ensuring the design, quality, structural integrity or soundness of approved
construction or modifications, nor for ensuring compliance with building codes,
zoning regulations and other governmental requirements.  Neither the
Association, the ARC, the Declarant nor member of any of the foregoing shall
be held liable for any injury, damages or loss arising out of the manner, design
or quality of approved construction on or modifications to any Lot.

(h) The ARC shall have the authority and standing, on behalf of the Association, to

impose reasonable fines and to pursue all legal and equitable remedies available
to enforce the provisions of this paragraph and the ARC’s decisions.

ARTICLE FIVE
MAINTENANCE OF ROADWAY, IMPROVEMENTS,
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5.1

5.2

ANDP COMMON PROPERTY

ROADS. The roads within the communities of FIVE POINTS MEMBERS are and
will remain private roads,

ROAD REPAIR. Declarant shall maintain the Roads within the Property until
Declarant turns road repair over to the Association upon the first Association
meeting, Each Lot Owner covenant and agrees to participate and cooperate, on a
pro rata basis, in the repair, replacement, maintenance and operation of the Roads
and to maintain all slopes or other supports on all Lots for purposes of providing
lateral support to the Roads including, but not limited to, costs, repair and expenses.
It is expressly acknowledged and understood by the Lot Owners that damage to the
subdivision Road caused directly by any construction by or other activities of a
particular Lot Owner shall be the responsibility of said Owner to repair. Said
damage shall include, but not be limited to, that damage caused by irresponsible
use of and/or loading on said road during adverse conditions. Declarant shall deed
the roads to Association once Declarant conveys all the Lots in the subdivision;
provided, however, nothing shall prevent Declarant from deeding the roads at an
earlier time at Declarant’s sole discretion.

(a) Upon approval of the ARC of building plans submitted to it, pursuant to
Section 4.3 above, there will be due a $2,000.00 Impact Fee, from each Lot
Owner, for maintenance and road improvement. Any approval given shall be
contingent upon receipt of this fee, whether specified or not in said approval.
This fee shall be paid prior to construction on said Lot. If a Lot Owner fails to
pay this fee prior to the beginning of construction, the ARC may file a lien
against the Property Owners for the amount owed plus penalties; withdraw any
prior approval given, or any other remedies available at law or in equity. If the
Impact Fee has not been paid prior to construction commencement the fee shall
be increased to $2,500.00. The Impact Fee shall increase at $500.00 increments
every fifteen days until the fee has been paid.

(b) Lot Owners shall be responsible for damage created to the Property by their
confractors and sub-contractors. The amount due for such damage shall be
determined by the ARC.

{¢) So long as Declarant is responsible for maintaining the subdivision roads, the
above Impact Fee shall be used by Declarant to repair roads. Declarant shall
keep said fee in an escrow account, and keep an accurate accounting of how the
funds were used.

(d) Pursuant to an agreement with Fannin County, Developer shall pave and
maintain that portion of County Road 2985 lying between the intersection of
County Road 2985 and F. M. Highway 1396 to the end of Lot 38 of FIVE
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5.3

54

6.1

POINTS subdivision, at which time the Association shall assume the
responsibility of maintaining the above described section of County Road.
According to the agreement with Fannin County, should additiona)
communities be constructed, that use County Road 2985 to access their
property, those additional lots shall financially assist in the maintenance of
County Road 2985. Developer reserves the right to expand the maintenance
requirements of the Association on County Road 2985 if any portion of County
Road 2985 falls within the borders of real property controlled by Developer,
Declarant or the Association.

() In the event Developer acquires an additional tract of land or additional tracts of
land that could be accessed from County Road 2985, Developer may, without
Owner approval, dedicate to the Association as a Private Road and/or Right of
Way, for limited and intended use by OWNERS, all or part of County Road
2985. Developer also reserves the authority to accept dedication of all or part
of County Road 2985 as a Right of Way and/or Private Road or otherwise from
the Developer, Declarant or County on behalf of the Association.

RESPONSIBILITY. Owners shall be solely responsible for any repairs, and costs
of such repair, for the acts of their guests, invitees, agents or family members for
damage to the private roads caused by gross negligence, intentional misfeasance of
usage of the Private Road in a manner not constituting reasonable, ordinary,
everyday or typical use of the Private Road. All such repair shall be completed in a
timely and workmanlike manner.

MAINTENANCE OF COMMON PROPERTY/AREA. Declarant shall maintain
and keep in good repair the Common Property until it deeds the Common Property
to the Association, at which time the Association shall take title to said property of
both subdivisions. Thereafter, the Association shall maintain and keep in good
repair the Common Property. This maintenance shall include, without limitation, all
maintenance, repair, and replacement subject to any insurance then in effect, of all
landscaping grass areas, paving, and other improvements, if any, situated on the
Common Property.

ARTICLE SIX
EASEMENTS

EASEMENT GRANTS. The following easements are hereby granted and/or

reserved over, across, and through the property.

(a) ROAD INGRESS AND EGRESS. There is hereby granted to all parcel or Lot
Owners of FIVE POINT, their heirs, successors, and assigns, and to all Owners
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of the limited Common Property, their heirs, successors, and assigns, a
reciprocal easement for ingress and egress across al} roadways contained in all
FIVE POINTS subdivisions as well as access from the public roads to each
subdivisions’ roads. :

(b) NIMWD EASEMENT. The NTMWD shall have a perpetual, non-exclusive
easement of ingress and egress over and across all roadways of FIVE POINTS
MEMBERS to access Leased Property for the purpose of inspecting the Leased
Property and improvements thereon and enforcements of the terms of the Lease
Agreement pertaining to the Leased Property.

(c) PUBLIC EASEMENTS. Fire, police, health, sanitation, medical, ambulance
and other public service personnel and their vehicles have a perpetual, non-
exclusive easement of ingress and egress over and across all roadways
contained in both subdivisions for the performance of their respective duties,

(d) GATED ENTRANCE. Each FIVE POINTS MEMBERS will have a gate
across the entrance to each separate subdivision. All gates and their use shall
be governed by the Association and said gates shall not inhibit, in any way, the
peaceful and unfettered enjoyment of the easements described herein.

(e) UTILITY EASEMENTS. Declarant does hereby establish for the benefit of,
and grant and convey to, the Owner of each Lot, a perpetual, nonexclusive
¢asement appurtenant to each of the other Lots for the purpose of construction,
installation, maintenance, repair, replacement, renewing, connecting into and
use by such Owner of gas, telephone, power, water, sewer, or other utility lines
serving any portion of a Lot within ten feet of the boundary line(s) of any
Lot(s), provided there are no buildings or structures constructed in such areas,
All such utility lines shall be installed and maintained below the ground level or
surface of the Lots (except for such parts thereof that cannot be and are not
customartly placed below the surface, such as transformers and control panels,
which shall be placed in such location as approved by the Owner of the affected
Lot.

(f) GOLE CART EASEMENTS. There shall be a golf cart path easement ten (10)
feet in width for the use by Lot Owners and their guests for ingress and egress
at Lot 24 and Lot 104. These Cart Paths shall be maintained by the FIVE
POINTS POA.

ARTICLE SEVEN
FIVE POINTS PROPERTY OWNERS ASSOCIATION

7.1 MEMBERSHIP. All Lot Owners shall become members of FIVE POINTS PQA.
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7.2

7.3

74

(“Association”) at time of closing, Each Lot shall have one vote only regardless of
whether the parcel or Lot is owned by multiple titleholders owning jointly. The
Declarant and its successors are all members of the Association until all Lots are
sold or the Declarant reacquires any previously sold Lots. '

CONTROL BY DEVELOPER. Declarant shall have the absolute authority to
control the Association as long as they own at least one Lot. Declarant may
relinquish partial or total control of the Association earlier in Declarant’s sole
discretion. Members of the Association, including Declarant after control is
relinquished, are entitled to one vote per Lot owned, and may assign the Declarant
rights' at their discretion. Declarant may establish by a separate doctument with
rules governing the affairs of the Association. Once the Declarant has relinquished
total control, the Association may amend those rules by a seventy-five percent
(75%) approval by a quorum of members and eighty percent (80%) approval by the
Board.

MEETING. An Association meeting shall be called and convened each year at
some time during the months of July or August after Declarant has relinquished
control of the Association, or another date so agreed upon by the new Board of
Directors. Declarant, or an assigned representative, shall preside as temporary
chairman at the first Association meeting and shall serve as the Board of Directors
until such time as the Declarant no longer has control or has relinquished control.
Prior to relinquishing control, a special meeting shall be called and a new Board of
Directors shall be appointed by Developer. Future Annual Meetings, shall provide
for the election of Board Members, Written notice of any meeting called shall be
sent to all Association members not less than thirty days or more than sixty days in
advance of the meeting. At the meetings the presence of members either in person
or by proxies entitled to cast fifty percent of all votes shall constitute a quorum. No
quorum shall be required for the Declarant to relinquish control of the Association.

(a) The acts approved by a majority of those present at a meeting either in person
or by proxies at which a quorum is present shall constitute the acts of the
members, except when approval by a greater number of members is required by
the Declaration or By-Laws.

ASSESSMENTS. The annual Association assessment shall be Two Thousand,
Four Hundred and no/100 dollars (32,400.00) per Lot, per year,

(a) This amount may be reviewed by the Association on an annual basis and may be
increased, or decreased, as necessary to meet the needs as described herein. Any
increase up to five percent (5%) may be made by a seventy-five vote of the
Board after the Declarant has relinquished control of the Association. Any
increase of more than five percent (5%) in a given year must be approved by a
vote of seventy-five percent (75%) of Lot Owners once the Declarant has
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7.5

7.6

relinquished control of the Association.

(b) The Lot Owners of each Lot owned within the Property, by acceptance of a
deed, therefore, hereby covenants, whether or not it shall be so expressed in
such deed, and is deemed to covenant and agree to pay the Association’s anaual
assessments and special assessments subject to the terms of this paragraph.

(c) Declarant and later the Association shall keep the Assessment funds in an
escrow account, and keep an accurate accounting of how this money was used,
Any funds in this escrow account, upon Declarant relinguishing  this
responsibility to the Association, shall be turned over to the Association.

(d) Annual assessments are due the 1st day of January of each new calendar year.

(¢) No Lot(s) within FIVE POINTS subdivisions which are owned or legally
reclaimed by the Declarant, or one of their affiliate companies, shall be assessed
the yearly dues until said Lot(s) have been sold, and conveyed by the Declarant.

ASSESSMENT PURPOSE. Annual assessments shall be used for road
maintenance (all roads), landscaping, entrance gate maintenance, insurance
premiums, taxes, utility fees and improvements, maintenance, cleaning and caring
of the Common Property regardless of whether the Declarant or the Association
owns the Common Property, or other purposes the Declarant or later the ARC
desires to use said assessments for that exclusively promote the recreation, health,
safety and welfare of the residents in the subdivision; provided, however, the
maintenance of Common Property and the payment of the insurance described
above shall be given absolute priority over any other use of the Assessments that
may be determined by the Association at a later date.

(2) The annual assessment shall be used to mow the grass along the edges of the
road and mow the Common Property a minimum of two times per month, or as
needed, to maintain community appeal and Community Wide Standard,

PRIVATE SLIP ASSESSMENT. There shall be a Private Slip Assessment
required to be paid by each Owner of a Lot which is accompanied by a Right to
Lease a Private Slip equal to the Slip Lessee’s pro-rata share of the annual
insurance premium plus the Lessee’s pro-rata share of the Association’s obligation
under the Property Lease agreement for community and shared Docks based on the
total number of Private Slips.

(a) The Private Slip Lessees, by acceptance of a deed for a Lot which is
accompanied by a Right to Lease a Private Slip, hereby covenants, whether or
not it shall be so expressed in such instrument, and is deemed to covenant and
agree to pay the Association’s Private Slip Assessment subject to the terms of

18

181




7.7

7.8

this paragraph.

(b} Declarant and later the Association shall use Assessment funds to pay the Boat
Dock insurance premiums and the lease fees of the Property Lease when they
become and keep an accurate accounting of how this money was used,

(¢} Annua] Private Slip Assessments are due on the 1st day of January of each new
calendar year.

(d) No Private Slips within FIVE POINTS subdivisions that are leased by the
Declarant, or one of their affiliate companies, shall be assessed the yearly dues
until said Lot(s) have been sold and conveyed by the Declarant.

SPECIAL ASSESSMENTS. Special assessments may be made for any lawful
purpose by the approval of seventy-five percent of the membership at the meeting
once a quorum is established.

DELINQUENT ASSESSMENTS.

(a) If the annual, private slip or special assessments, or assessments for
maintenance of Common Property, are not paid on or before thirty days after
the date when due, then such assessment shall become delinquent and shail,
together with interest thereon and costs of collection thereof as hereinafter
provided, thereupon become a continuing lien on the property which shall bind
such property in the hands of the then Owner, his heirs, devises, personal
representatives and assigns. If the Association files a claim of lien on the
public records of Fannin County, against any Lot, a lien fee shall be added to
the unpaid assessment and secured by the lien hereby created.

(b) If the annual assessment is not paid within thirty days after the date when due,
the assessment shall bear interest from the date of delinquency at the rate of
fifteen percent per annum, or the maximum allowed by law. The Association
may bring an action of law against the Owner personally obligated to pay the
same, or to foreclose the lien against the property, in the same manner as
foreclosure of a mortgage, and there shall be added to the amount of such
assessment interest as provided herein together with the costs of the action and
collection of the assessment, including a reasonable attorney’s fee and costs and
fees on appeal. Reasonable attorney’s fees and costs of collection shall be
recoverable whether or not suit is brought. In addition, if the annual assessment
is not paid within thirty days after the date when due, then the Owner shall lose
right to use of the Common Property and assigned slips (excluding subdivision
roads) until such time as assessments are paid in full.

(c) The lien of the assessments provided for herein shall be subordinate to the lien
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7.9

of any first mortgage. Sale or transfer of any Lot shall not affect the assessment
lien; however, the sale or transfer of any Lot pursuant to mortgage foreclosure
or any proceeding in lieu thereof shall extinguish the lien of such assessment as
to payment which became due prior to such sale or transfer. No sale or transfer
shall relieve such Lot from liability for any assessment thereafter becoming due
or from the lien thereof.

(d) The Association shall upon demand at any time furnish to any Lot QOwner liable
for said assessment a certificate in writing and in recordable form, signed by an
officer of the Association, setting forth whether said assessment has been paid.
Such certificate shall be conclusive evidence of payment of any assessment
therein stated to have been paid.

INSURANCE.

(a) The Declarant shall obtain a public liability policy applicable to the Common
Property and Boat Docks, covering the Association and its members for all
damage or injury caused by the negligence of the Association or any of its
members or agents in their capacities as such, and, if reasonably available,
directors’ and officers’ liability insurance. The public liability policy shall have
a combined single limit of at least one million dollars ($1,000,000.00). The
Association shall be responsible for ensuring this policy stays intact once the
Common Property and the Boat Docks are turned over to the Association,

(b) Insurance coverage obtained by the Association shall be written in the name of
the Association, as trustee, for the respective benefitted parties, as further
identified in subparagraph (ii) below. Such insurance shall be governed by the
provisions hereinafter set forth;

) All policies shall be written with a company licensed to do business
in Texas;

(i)  Exclusive authority to adjust losses under policies obtained by the
Association shall be vested in the Board; provided, however, no
Mortgagee having an interest in such losses may be prohibited from
participating in the settlement negotiations, if any, related thereto;

(i)  Inno event shall the insurance coverage obtained and maintained by
the Association hereunder be brought into contribution with
insurance purchased by individual Lot Owners or Private Slip
Owners whichever is applicable, occupants, or their Mortgagees,
and the insurance carried by the Association shall be primary;

(iv)  All casualty insurance shall have an inflation guard endorsement and
an agreed amount endorsement if these are reasonably available and
all insurance policies shall be reviewed annually by one or more
qualified persons, at least one of whom must be in the real estate
industry and familiar with construction in the county where the
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property is located,

(v)  The Board shall be required to make every reasonable effort to
secure insurance policies that provide for the following;

(1)  a waiver of subrogation by the insurer as to any claims
against the Association, the Association’s manager, the
Owners and their respective tenants, servants, agents, and
guests;

(2)  a waiver by the insurer of its rights to repair and reconstruct
instead of paying cash;

(3)  a provision that no policy may be canceled, invalidated,
suspended or subjected to non-renewal on account of any
one or more individual Owners;

(4)  a provision that no policy may be canceled, invalidated,
suspended, or subjected to non-renewal on account of any
defect or the conduct of any director, officer, or employee of
the Association or its duly authorized manager without prior
demand in writing delivered to the Association to cure the
defect or to cease the conduct and the allowance of a
reasonable time thereafter within which a cure may be
effected by the Association, its manager, any Owner or
Mortgagee;

(5)  that any “other insurance” clause in any policy exclude
individual Owners’ policies from consideration; and

(6)  that no policy may be canceled or substantially modified or
subjected to non-renewal without at least thirty days prior
written notice to the Association.

(¢) Each Owner covenants and agrees that in the event of damage and destruction
of structures on their Lot(s), Owner shall proceed promptly to repair or to
reconstruct the damaged structure in a manner consistent with the original
construction or such other plans and specifications as are approved in
accordance with this Declaration, unless a determination not to rebuild is made.
The Owner shall pay all costs of repair or reconstruction which are not covered
by insurance proceeds. In the event that the structure is totally destroyed and a
determination is made not to rebuild or to reconstruct, Owner shall clear the Lot
of all debris and return it to substantially the natural state in which it existed
prior to the beginning of construction and thereafter the Owner shall continue to
maintain the Lot in a neat and attractive condition consistent with the
community-wide standard.

(d) Owner shall proceed promptly to repair or to reconstruct the damaged structure
in a manner consistent with the original construction or such other plans and
specifications as are approved in accordance with this Declaration, unless a
determination not to rebuild is mutually made by owners affected by the
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damaged Boat Dock finger. The Owner shall pay all costs of repair or
reconstruction which are not covered by insurance proceeds. In the event that
the structure is totally destroyed and a determination is made not to rebuild or
to reconstruct, Owner shall clear the Lot of all debris and return it to
substantially the natural state in which it existed prior to the beginning of
construction and thereafter the Owner shall continue to maintain the Lot in a
neat and attractive condition consistent with the community-wide standard.

7.10 REPAIR AND RECONSTRUCTION. In the event of damage to or destruction of
all or any part of the Common Properiy as a result of fire, weather or other
casualty, unless at least seventy five percent (75%) of the Lot Owners vote not to
proceed with the reconstruction and repair of the structure, the Association or its
duly authorized agent shall arrange for and supervise the prompt repair and
restoration of the damaged structures.

(a) Cost Estimates. Immediately after a fire, weather or other casualty causing
damage to the Common Property, the Association shall obtain reliable and
detailed estimates of the cost of repairing and restoring the structures to
substantially the condition which existed before such casualty, allowing for any
changes or improvements necessitated by changes in applicable building codes.
Such costs may also include professional fees and premiums for such bonds as
the Association determines to be necessary.

(b) Source and Allocation of Proceeds. Excepting Boat Docks, if the proceeds of
insurance are not sufficient to defray the estimated costs of reconstruction and
repair, as determined by the Association, or if at any time during the
reconstruction and repair or upon completion of reconstruction and repair the
funds for the payment of the costs thereof are insufficient, a special assessment
shall be made against all of the Lot Owners without the necessity of a vote of
the members. If after repair and reconstruction is completed there is a surplus of
funds, such funds shall be common funds of the Property to be used as directed
by the Board.

(c) Source and Allocation of Proceeds Boat Docks. If the proceeds of insurance
are not sufficient to defray the estimated costs of reconstruction and repair, as
determined by the Association, or if at any time during the reconstruction and
repair or upon completion of reconstruction and repair the funds for the
payment of the costs thereof are insufficient, a special assessment shall be made
against all Lot Owners for the Community Slip portion of repairs of the Boat
Dock and Private Slip Owners on a pro-rata basis with each Private Slip
Owners paying one share per slip owned and damaged divided by total boat
slips on the Boat Dock destroyed or damaged. If after repair and reconstruction
is completed there is a surplus of funds, the portion of Private Boat stip funds
collected through assessment shall be returned to the Private Boat Slip owners
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7.11

with the community Boat Slip portion shall be common funds of the Property to
be used as directed by the Board.

(d) Plans _and_Specifications. Any such reconstruction or repair shall be

(e)

®

(8)

substantially in accordance with the plans and specifications under which the
structures were originally constructed, except where changes are necessary to
comply with current applicable building codes or where improvements not in
accordance with the original plans and specifications are approved by the
Assoctation,

Construction Fund. The net proceeds of the insurance collected on account of a
casualty and the funds collected by the Association from assessments against
Lot Owners, if any, on account of such casualty shall constitute a construction
fund which shall be disbursed in payment of the cost of reconstruction and
repair in the manner set forth in this paragraph to be disbursed by the
Association in appropriate progress paynients to such contractor(s), supplier(s),
and personnel performing the work or supplying materials or services for the
repair and reconstruction of the buildings as are designated by the Association.

Damage to or Destruction of Dwellings on Lots or individual Boat Skp. In the
event of damage to or destruction of structures on a Lot or an individual Boat
Slip, the Owner shall proceed promptly to repair or to reconstruct the damaged
structure in a manner consistent with the original construction or such other
plans and specifications as are approved in accordance with this Declaration,
unless a determination not to rebuild is made by the Lot Owner in cases of
substantial damage or destruction. If the structure is substantially destroyed
and a determination is made not to rebuild or to reconstruct, the Owner shall
clear the Lot of all debris and return it to substantially the natural state in which
it existed prior to the beginning of construction, and, thereafter, the Owner shall
continue to maintain the Lot in a neat and attractive condition consistent with
the Community-Wide Standard. In the case where some, but not all fingers of
the Boat Dock are damaged, the Boat Slip Owners utilizing that finger shall be
responsible for the repairs of damaged finger.

Iree damage on Lot. Lot Owner(s) shall proceed promptly to remove all
damaged or fallen trees or those that have been cut on said Lot.

SALE QF LOTS. Within thirty days after receiving title to a Lot, the purchaser of
the Lot shall give the Association written notice of their Ownership of the Lot(s).
Upon failure of an Owner to give the required notice within the thirty-day time

petiod provided herein, the Association may levy fines against the Lot and QOwner
thereof, and assess the Owner for all costs incurred by the Association in
determining their identity,
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7.12

7.13

7.14

SECURITY. The Declarant or Association may, but shall not be required to, from
time to time, provide measures or take actions which directly or indirectly improve
safety on the Property; however, each Owner, for himself or herself and his or her
tenants, guests, licensees, and invitees, acknowledges and agrees that the
Association is not a provider of security and shall have no duty to provide security
on the Property. It shall be the responsibility of each Owner to protect his or her
person and property and all responsibility to provide security shail lie solely with
each Lot Owner. Neither the Declarant nor Association shall be held liable for any
loss or damage by reason of failure to provide adequate security or ineffectiveness
of security measures undertaken,

ESCROW ACCOUNT. All funds collected are required to be held in an escrow
account under these covenants.

DECLARANT’S RIGHT TO ASSESSMENTS. So long as Declarant owns and/or
maintains the Common Property, Declarant shall have the right to the proceeds
collected by the Association from any and all Assessments to pay for the
maintenance, taxes and insurance of the Common Property. In the event the
Association fails to reimburse or pay, on demend, the Declarant the amounts
necessary as set forth above, the Declarant shall have the right, by written notice to
each Lot Owner, to instruct that all further Assessments be peid to Declarant in lieu
of the Association, and to enforce non-payment of Assessments by Lot Owners in
such an event in the manner set forth above.

ARTICLE EIGHT

PROPERTY RIGHTS IN COMMON PROPERTY AND CLUBHOUSE

8.1

USE OF COMMON PROPERTY. There shall be no obstruction of the Common
Property, nor shall anything be kept, parked or stored on any part of the Common
Property without prior written consent by the Association, except as specifically
provided herein,

(a) The use of the Common Property shall be governed by the Declarant, until such
time as they turn the Common Property over to the Association, after such time
the use of the Common Property shall be governed by the Association. The
Declarant, while in control of the Common Property, and thereafter the
Association, shall have the authority to establish written policies for the use of
the Common Property,

(b) Anyone who uses a portion of the Common Property hereunder shall assume,
on behalf of himself/herself/themselves and his/her/their guests, occupants and
family, all risks associated with the use of the Common Property and all
liability for any damage or injury to any person or thing as a result of such use.
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8.2

8.3

8.5

Neither the Declarant, nor Board, nor Association shall be liable for any
damage or injury resulting from such use unless such damage or injury is
caused solely by the willful acts or gross negligence of the Association, its
agents or employees.

(c) All trash must be removed immediately upon use of the Common Property.
Trash shall not be deposited into the lake, other common areas or upon Lots.
Upon use of the fire pits or grills, the user shall clean and remove all debris,
ashes, burnt logs, etc.

(d) Common Slips shall be used on a temporary basis and shall not be occupied
overnight.

(e) All Common Properties shall be for the sole use of Lot Owners and their guests.
(f) Guests using Common Properties must be accompanied by Lot Owner.
(g) No boat trailers may be parked in the parking area,

(h) Use of the Common Property shall be revoked for any Property Owner that is
delinguent on the annual dues by more than thirty days.

DECLARANT USE OF COMMON PROPERTY. Declarant shall be permitted full
use and enjoyment of common property for so ever long as Declarant owns a Lot or
property within any subdivision of FIVE POINTS.

ITTLE TO COMMON PROPERTY. The roadways and Common Property shall
be conveyed to the Association at any time Declarant desires, but in all events
before Declarant conveys the last Lot owned in this subdivision. However, title
shall be conveyed subject to the following covenant which shall be deemed to run
with the land and shal] be binding upon the Association, its successors and assigns:

(a) In order to preserve and enhance the property values and amenities of the
development, the Common Properties and all facilities now or hereafter built or
installed thereon shall at all times be maintained in good repair and condition.
The maintenance and repair of the Common Properties shall include, but not be
limited to the repair of damage to roadways, walkways, outdoor lighting,
fences, decking, stonework, clubhouse repair, pool maintenance, and landscape
maintenance.

(b) This section shall not be amended to reduce or climinate the obligation for
maintenance and repair of the Comimon Property.

SWIMMING POOL. The community swimming pool shall be available to Iot
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8.7

9.1

92

Owners and their Guest at such times set by the Association as times allowable by
law. There is no lifeguard on duty and Owners accept responsibility and liability
for themselves and their Guests and further indemnify the Declarant and the
Association against any injury or death resulting from the use of the swimming
pool, pavilion or any of the amenities of the Subdivision,

LEASED PROPERTY. The Declarant is working with NTMWD on a Shoreline
Lease and Use Agreement (“Lease Agreement”) for the use of the tract of land
owned by NTMWD and being adjacent to the property line of FIVE POINTS and
THE HARBOR AT FIVE POINTS extending to Bois d’Arc Lake as described in
Lease Agreement (“Leased Property™).

(a) The Declarant has recommended that the Leased Properiy contain boat docks,
access cart path and parking.

(b) The Association shall be responsible for adhering to the terms of the Lease
Agreement by, including, but not limited to, maintenance and upkeep of
improvements, setting and enforcing rules of use in accordance with the Lease
Agreement and providing NTMWD with continued access and contact
information for any necessary ongoing correspondence,

ARTICLE NINE
ENFORCEMENT AND DURATION

ENFORCEMENT. If an Owner of any parcel or Lot within a subdivision of FIVE
POINTS MEMBERS violate any of the covenants set forth in this Declaration, it
shall be lawful for any other person owning real property in any FIVE POINTS
subdivision or the Association to prosecute any proceeding at law or in equity
against any person or persons violating any of such covenants and either to prevent
such Owner from so doing or to recover damages for such violations, or both.

AMENDMENT. The covenants, restrictions, easements, reservations, terms and
conditions contained in this declaration shall run with the land and shall be binding
upon all Lot Owners and their heirs, successors and assigns, provided, however that
the Declarant retains the absolute right to amend this declaration, as he may deem
necessary, until the Declarant has fully turned over control of the Association, All
such amendments shall be binding upon all Lot Owners, Except as clearly stated in
Section 9.4 or as otherwise provided in this Declaration, the Association shall have
the right to amend these covenants once Declarant has released full control of the
Association by approval of the Owners of seventy-five percent of the Lots subject
to this Declaration; provided, however, that the parcels and Lots shall NOT be
divided into smaller tracts than as shown on the plats of survey above referenced
except as provided in Section 4.2 above and that the land designated as Common
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9.4

9.5

9.6

10.1

Propetty shall NOT be sold and shall not be used for residential or commercial
purposes during the duration of these covenants and restrictions. All amendments
to the Declaration shall become effective upon recordation, unless a later effective
date is specified in the amendment.

AMENDMENT AFFECTING DECLARANT, No amendment may remove,
revoke, or modify any right or privilege of the Declarant without the wriften
consent of the Declarant or the assignee of such right or privilege.

DURATION OF COVENANTS AND RESTRICTIONS. These covenants and
restrictions shall run with said land and shall be binding upon all portions and all
persons claiming under them perpetually to the extent permitted by law. However,
so long as Texas law limits the period during which covenants restricting lands to
certain uses may run, any covenant affected by the law shall run with and bind the
land so long as penmitted by the law, after which time the provisions shall be
automatically extended for successive periods of twenty years, unless seventy-five
percent of the persons owning parcels or lots execute a document to terminate the
covenants containing a legal description of the entire area affected by the covenant,
a list of all Owners affected by the covenant, a description of the covenant to be
tetminated and evidence of the Owners voting to terminate recorded with the Clerk
of Fannin Count, Texas. A written instrument reflecting any termination must be
recorded no sooner than, but within two years immediately preceding the beginning
of a twenty year rencwal period. Every purchaser or grantee of any interest
(including, without limitation, a security interest) in any real property subject to
these covenants, by acceptance of a deed or other conveyance, agrees that the
covenants contained herein may be extended and renewed as provided in this
paragraph.

BINDING OF HEIRS, ETC. The terms and provisions of this Agreement shall be
binding upon and shall inure to the benefit of thc Declarant and Owners and their
respective heirs, administrators, executors, legal representatives, successors and
assigns. Time is of the essence in each and every provision of these Agreements.

ARTICLE TEN
RESERVATION BY DECLARANT OF EASEMENTS

Declarant hereby reserves unto Declarant, its heirs, successors and assigns, all
necessary licenses, rights, privileges and easements over, under, upon, through and
across the Property to, including without limitation, (1) use said Property for rights-
of-way and easements to erect, install, maintain and use electric and telephone
lines, wires, cables, conduits, water mains, pipes, and other suitable equipment for
the conveyance and use of electricity, telephone equipment and service, cable,
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11.2

television, water or other public/private conveniences or subdivision utilities; (ii) to
access the Property for purposes of development and construction, including, but
not limited to grading, installation and removing personal property such as silt
fencing and other environmental control measures; and (iii) such other rights as
may be reasonably necessary to complete in an orderly and economic manner the
development of all present and future phases of FIVE POINTS MEMBERS;
provided, however, that said reservation and right shall not be considered an
obligation of Declarant to provide or maintain any such utility, development or
service. Declarant also reserves the right to connect with and make use of the
utility lines, wires, pipes, conduits, cable, television, sewers and drainage and other
utility lines which may from time to time be in or along the streets and roads within
the Property. All easements, rights-of-way, rights, licenses and privileges herein
reserved in Declarant shall be binding upon the Property and shall inure to the
benefit of Declarant, its heirs, successors and assigns until such time as Declarant
has quit claimed all its interests in the Property by filing such quit claim document
with the Clerk of Superior Court of Fannin County for purposes of recording same
on the deed records of the county.

ARTICLE ELEVEN
ANNEXATION OF ADDITIONAL PROPERTY

As the owner or, if not the owner, with the consent of the owner, Declarant shall
have unilateral right, privilege, and option from time to time at any time until
twenty (20) years after the recording of this Declaration to subject all or any portion
of any Fannin County, Texas property that the Declarant and/or Scott Rye,
individually or in a legal entity in which Scott Rye has an ownership interests
presently or in the future, to the provisions of this Declaration and the Jurisdiction
of the Association by filing for record in Fannin County Texas, a Supplementary
Declaration describing the property being annexed. Additionally, property located
in Fannin County, Texas that is owned presently or in the future by the Declarant
and/or Scott Rye, individually or in a legal entity in which Scott Rye has an
ownership interests, shall be allowed to be annexed in accordance with all
procedures as set forth, Any annexation shall be effective upon the filing for record
of a Supplementary Declaration unless a different effective date is provided in the
Supplementary Declaration, As long as covenants applicable to the real property
previously subject to this Declaration are not changed and as long as rights of then
Owners are not adversely affected, the Declarant my unilaterally amend this
Declaration to reflect the different character of any annexed real property.

The rights reserved to Declarant to subject additional land to the Declaration shall
not impose any obligation upon Declarant to subject any of such additional land to
this Declaration or to the jurisdiction of the Association. If such additional land is
not subject to this Declaration, Declarant’s reserved rights shall not impose any
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obligation on Declarant to impose any covenants and restrictions similar to those
contained in the Declaration upon the additional land,
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SOEXECUTED this_ '®  day of June, 2024.

Bois d’Arc Lake Acquisitions, LLC, Declarant

—_— (SEAL)
By: Scott Rye, Markiging Member

——
STATEOF  \(\
COUNTY OF__ YOk

I, &%D\Q.()CDC\ AR O0CNX a Notary Public of the County and State aforesaid, do hereby
certify that Scott Rye personally came before me this day and acknowledged that he is a Member
of Bois d’ Arc Lake Acquisitions, LL.C, and further acknowledged execution of this Declaration of
Covenants, Restrictions, Property Owners Association and Limitations Running With The Land
For Five Points Subdivision and The Harbor at Five Points Subdivision on behalf of the LLC,

Witness my hand and official seal, this the | ¥ day of June, 2024,

{Seal-Stamp}

LY

. %QWMW% My commission expires: O?_,/ 2% 1,2“7

\‘\@tary Public
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EXHIBIT “A”
PROPERTY DESCRIPTION
FIVE POINTS

All that certain piece, parcel or lot of land lying and being situate in the State of Texas, County of
Fannin, containing 99.629 acres, more or less, on a plat of survey for Bois d’Arc Lake
Acquisitions, LLC, revised May 1, 2024 prepared by Hardin Surveying and recorded June 18
2024, in Plat Cabinet D at Page 103 , Fannin County records and known as FIVE
POINTS. Reference is hereby made to the more recent plat for a more particular description by
metes and bounds.

TOGETHER WITH:

THE HARBOR AT FIVE POINTS

All that certain piece, parcel or lot of land lying and being situate in the State of Texas, County of

Fannin, containing 86.534 acres, more or less, on a plat of survey for Bois d’Arc Lake

Acquisitions, LL.C, dated February 14, 2024 prepared by Hardin Surveying and recorded June
18,2024, in Plat Cabinet D at Page 104 , Fannin County records and known as THE

HARBOR AT FIVE POINTS. Reference is hereby made to the more recent plat for a more
particular description by metes and bounds.
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FILED AND RECORDED

Fannin County, Texas
Tammy Biggar, County Clerk
101 E. Sam Rayburn Dr. #102

Bonham, Tx 75418

FILING AND RECORDING DATE: 06/24/2024 10:37AM

Receipt # 4051600
RECORDING FEE: 145.00 Docld 8071670
Instrument Number: 2024003959 Received By: VICKIE MILLER

Document Type: DECLARATION

Number Of Pages: 32

Parties: BOIS D'ARC ACQUISITIONS LLC
To: FIVE POINTS ET AL

DO NOT DESTROY - Warning, this document is part of the Oficial Public Record.

I hereby certify that this instrument was FILED AND RECORDED on the date and time
stamped hereon and FILED AND RECORDED in the OFFICIAL PUBLIC RECORDS of Fannin
County, Texas.

Fatrnirne FScizcpeen

Tammy Biggar, Eﬁwin County Cfgr/k 24

NOTICE: Itis a crime to intentionally or knowingly file a fraudulent court record or instrument with the
clerk.

Any provision herein which restricts the Sale, Rental or use of the described REAL PROPERTY because of
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@ELL(L?TAT ON SYSTEMS, Inc.”

M1 N M B OAT D OCKS

Architectural Planning Criteria
Dock Specifications

Complete, correct and in compliance with the SMP.

Structural Components:
Commercial and residential -
All structural aluminum components shall be of 6000 series high strength marine grade

aluminum.

Minimum thickness on all outer main frame E-channel shall be 3/16” and secondary
components a minimum of 1/8”.

Main frame E-channel minimum depth 10” with outer wall ribbed to provide aesthetics and
increase web stiffness.

All tubing shall have radius corners and a minimum wall thickness of 1/8”; maximum 1/4”

Decking Surface:

Extruded Lockdry™ aluminum decking panels to be 1” x 6” with raised ridges for added
slip resistance.

Joist spacing to be set on a maximum of 36” centers maintaining minimal surface deflection.

Decking finish-Textured powder coat finish meets or exceeds AAMA 2604 for Salt Spray
Resistance and Outdoor Exposure testing in South Florida.

Available colors: Buckskin, Hearthstone, and Granite Gray.
Hardware:
All self drilling screws, bolts, nuts, and washers are stainless steel.
300 series - bolts

400 series - self drilling screws (zinc plating on self drilling flooring screws)

Main frame bolts shall be a minimum 3/8” diameter with self locking nuts.
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Flotation:
Corp Approved EPS Billets — Totally enclosed with high-density polyethylene. Polyethylene
shall contain UV Ray inhibitors and Carbon Black pigment to protect against ultraviolet
deterioration. Nominal wall thickness .150. Impervious to petroleum products. Heavy duty
mounting flanges and slots. 12-year warranty.

Foam: Virgin polystyrene beads closed cell with water absorption less than 31bs./c.f. at seven
days, when tested in accordance with ASTM C272.

Dock access:
Ramp/gangways to be all aluminum construction using an arched bridge truss design. High
strength to weight ratio. Reinforcement gussets at all corners and connection points. Main

structural component to be 2 tubing with radius corners.

Handrails/Guard Rail
37 to 42” above walking surface. No sharp corners, burrs, etc.

Ramp/gangways will meet ADA requirements where required with a minimum clear width of
5’ and will include guardrail, handrail and kick plate.

Infill pickets are available to improve safety if desired. Spacing is 4” OC.

Rail shall be designed to accommodate a 250# concentrated load in any direction. Alternately
guards shall be designed to resist a load of 50# per linear foot applied in any direction.

Dock railing:

Staircase and upper deck rails meet standard code with 4 centers for safety. Powder coat
finish. Available in 36 to 42” height.

Roof Panels - Commercial and Residential

26 Gauge R-Loc panels with a Valspar Weather X coating. 30-year limited panel warranty.
Optional 35-year warranty upon request.

Trimmed out & finished upper and lower perimeter edges.
Color chart available.

Bumpers:

Vinyl Horizontal — All swim platforms or edges without vertical posts shall receive a P-
shape, black rub rail fastened with stainless steel hardware.

Vinyl horizontal corner bumpers provided at finished ends of P-shape rub rail.
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Frame Bumper — 1’ x 1’ polyethylene bumper, typically used around main frame perimeter
concealing entire 10” band.
Cleats:
All cleats shall be 8” nylon. 10 cleats available if required.
Cleats will be provided on each side of every boat slip.
All parts of cleats should be smooth and incorporate large radii to ensure rope longevity.

System Design:

Main frame substructure consists of 2 1/4” x 10” heavy gauge E-channel integrated
throughout.

Floor joist spacing for aluminum decking 24” OC. For decking supplied by others 12” up to
24” OC.

Floor joist material heavy weight 2 1/4” x 10” E-channel, 2 4 x 8” C-channel, and 2” x 2”
square tube. Full 10” depth at post areas and braces.

Reinforcement bracing at high stress areas, corners, and connection points.

Roof support post constructed of 4” x 4 x 1/8” with radius corners integrated into main
frame with 4” x 10” aluminum sleeve “receivers”.
4” x 4” typically used for diagonal bracing where required for added strength and stability.

Residential - Structural roof support posts shall be a maximum of 8 spacing for upper deck
roofs and 10’ spacing for gable and hip roofs.

All purling material shall be of 6000 series heavy strength aluminum 2” x 2 tubing with all
ends capped and shall be secured to C-channel truss system using stainless steel bolts, nuts
and washers.

Roof support posts shall be incorporated into 8 C-channel roof truss and 10” E-channel
main frame using corner sleeve extrusions with a 1/8” wall thickness.

Roof posts are secured in sleeves using double 3/8” stainless steel bolts and nylon lock nuts
to give maximum anchorage and a secure connection.

Commercial — Structural roof support posts shall be a maximum of 6’ spacing to meet R-
Loc panel requirements.

All purling material shall be of 6000 series heavy strength aluminum 3” x 7” Z-beam and
shall be secured to 4” support posts using stainless steel bolts, nuts and washers.

Double diagonal gussets included at all post sleeve locations in main frame as well as

additional gussets added at all high stress and tension locations such as ramp/gangway and
anchoring attachment points.
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Size Requirements: Dock footprint shall meet square footage criteria regulated by  permitting
department.
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PLACEHOLDER FOR DESIGN DOCUMENTS TO BE
INCLUDED PRIOR TO EXECUTION OF AGREEMENT

Developer Documents
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21.

22.

23.

Leased Property at the beginning of this Agreement, and Lessee shall take appropriate
measures to prevent or control soil erosion within the right-of-way herein granted. Lessee
agrees to allow any adjacent landowner that holds a lease with NTMWD to connect to
shoreline erosion control structures constructed by Lessee in order to facilitate contiguous
shoreline erosion control between adjacent leased properties, including maintenance
thereof. Any soil erosion occurring outside the Leased Property resulting from the use of
the Leased Property shall be corrected by Lessee as directed by NTMWD.

BOAT DOCK FACILITY USE. Boat dock facilities shall be limited to the mooring of
Lessee’s, or Lessee’s individual property owner’s, vessels or watercrafts and the storage of
equipment essential to the operation of such vessels or watercrafts. Equipment must be
stored in enclosed storage box facilities, such as lockers or equipment closets. Equipment
may not be left unsecured or unattended. Chemical and petrochemical products shall not
be stored on a boat dock facility at any time and shall not be considered “equipment.”

COMMERCIAL ACTIVITIES PROHIBITED. No attempt shall be made by Lessee to
forbid the full and free use by the public of all waters adjacent to the Improvements. No
charge may be made for use by others, excepting the assessments to cover non-commercial
costs such as property lease payments, insurance, upkeep and maintenance to lot owners,
of the Improvement nor shall commercial activities, mcluding any form of advertising, be
conducted thereon.

HABITATION PROHIBITED. No habitation is authorized on the Leased Property or
the Easement. No Improvements, camping equipment, temporary structures, recreation
vehicles, nor any moored vessel shall be used as a place of habitation or as a full or part-
time residence or in any manner that gives the appearance of human habitation, including
habitation of any pets, on the Leased Property or the Easement. Household furnishings are
not permitted on boat docks or other structures.

24. TRANSFER OF INTEREST. Improvements authorized under this Agreement will not

25.

be rented (whether short-term or long-term, directly or indirectly, or through an internet-
based company like Airbnb, Inc.), sub-let or provided to others by any means of engaging
in commercial activities by Lessee or his/her agent for monetary gain. This does not
preclude Lessee from selling total ownership of the Improvements or sub-letting boat slips
to lot owners to share in the cost of lease and maintenance of the shared dock. If ownership
of the Improvements is sold or transferred, Lessee or new owner will notify NTMWD of
the action prior to finalization. The new owner must apply for a new Shoreline Lease and
Use Agreement within thirty (30) days or remove the Improvements and restore the Leased
Property within sixty (60) days from the date of ownership transfer. The new owner is
responsible for paying any recording or processing fees.

RECORD OF AGREEMENT FILED IN OFFICIAL PUBLIC RECORDS. NTMWD
will file a record of this Agreement, referred to as the “Record of Agreement,” with the
Fannin County Clerk in the Fannin County Official Public Records.
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33.

34.

35.

36.

37.

38.

39.

right-of-way will be subject to erosion or natural beauty destroyed. All disturbed areas
shall be seeded, replanted, or given some type of equivalent protection against subsequent
erosion. No change in landform such as grading, excavation or filling is authorized by this
Agreement. No vegetation planting of any kind may be done, other than that specifically
prescribed. Only native species are allowed. An approved native plant list is provided in
the SMP.

VEGETATION MODIFICATION. When vegetation modification is approved to
control or remove invasive plants and is authorized by chemical means, the modification
will be in accordance with appropriate federal, state, and local laws, rules, and regulations.

LAKE AND SHORELINE ACCESS PRIOR TO LAKE OPENING. NTMWD will
notify Lessee in writing when the Lake is officially open for use. Until NTMWD notifies
Lessee, Lessee is not permitted to use the Lake for any purpose, including but not limited
to, launching watercraft from the shoreline for recreational use.

LAKE AND SHORELINE ACCESS AFTER LAKE OPENING. After the Lake is
open, all watercraft must be launched from a NTMWD-approved ramp or a dock. This
excludes non-motorized watercraft such as kayaks, canoes, and stand up paddle boards.
Unless otherwise approved, neither Lessee nor individual lot owner may build a boat ramp
or use any of their property to launch a watercraft except as set forth herein.

PROPERTY LINE AND SIDE YARD LINE DELINEATION. For this Agreement,
Lessee will delineate the boundary line between the NTMWD-owned property and
Lessee’s property in a visibly clear, but unobtrusive manner approved by NTMWD and in
accordance with the SMP. Lessee will also identify the intersection of the projected side
yard line and the 534 MSL as depicted in the exhibits to this Agreement.

PROHIBITED ITEMS. Treated landscape timbers or the storage, transfer or use of
hydrocarbons or other petrochemical products, paint, pesticides, herbicides, or any other
toxic or hazardous materials are not allowed on the Leased Property.

ELECTRICAL SAFETY AND COMPLIANCE. Lessee shall comply with all
applicable federal, state, county, municipal laws, ordinances, and regulations wherein the
permitted facilities/activities are located, including, but not limited to, the provisions of the
latest edition of the National Electrical Code (NEC). Failure to abide by these applicable
laws and regulations may be cause for revocation of this Agreement.

POLLUTION PREVENTION. Within the limits of their respective legal powers, the
Parties hereto shall protect the Leased Property against pollution of its air, ground, and
water. Lessee shall promptly comply with any laws, regulations, conditions, or instructions
affecting the activity hereby authorized if and when issued by the Environmental Protection
Agency (“EPA”), USACE, Texas Commission on Environmental Quality (“TCEQ”), or
any federal, state, or local governmental agency having jurisdiction to abate or prevent
pollution. The disposal of any toxic or hazardous materials within the Leased Property is
strictly prohibited. Such regulations, conditions, or instructions in effect or prescribed by
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under this Agreement; (i1) the execution, delivery, and performance of this Agreement has
been duly authorized by all necessary action of the board of directors or other applicable
governing body of the Party; (111) this Agreement is a valid and binding obligation of the
Party enforceable against the Party in accordance with its terms, except as the
enforceability may be limited by applicable bankruptcy, insolvency or other law affecting
creditors’ rights generally, and by general equitable principles; and (iv) the execution,
delivery, and performance of this Agreement by the Party does not, and will not: (A) violate
the statute, charter, or other instrument pursuant to which the Party was created; (B) violate
the Constitution of the State of Texas, or any other law, rule or regulation by which the
Party 1s bound; (C) violate any judgment, writ, order, injunction, award, or decree of any
court, arbitrator, administrative agency or other governmental authority which is binding
upon the Party; or (D) result in a material breach, violation, or default under any indenture,
mortgage, ordinance, bond resolution, contract, deed of trust, debenture, agreement, or
other instrument to which the Party is a party.

53. ENTIRE AGREEMENT - NO ORAL MODIFICATIONS. This Agreement embodies
the entire Agreement of the Parties, superseding all oral or written previous and
contemporary agreements between the Parties relating to matters set forth in this
Agreement. Except as otherwise provided elsewhere in this Agreement, this Agreement
cannot be modified without a written agreement executed by both Parties.

54. NO THIRD PARTY BENEFICIARIES. Lessee and NTMWD enter into this Agreement
solely for the benefit of themselves and agree that nothing in this Agreement shall be

construed to confer any right, privilege or benefit on any person or entity other than Lessee
and NTMWD.

55. VENUE. It is specifically agreed among the Parties to this Agreement that Fannin County,
Texas, is the place of performance of this Agreement; and, in the event that any legal
proceeding is brought to enforce this Agreement or any provision hereof, the same shall be
brought in Fannin County, Texas.

56. ADOPTION OF PREAMBLE AND EXHIBITS. All of the statements in the preamble
and all of the exhibits of this Agreement are true and correct and are hereby incorporated
mnto the body of this Agreement as though fully set forth in their entirety herein.

SPECIAL CONDITIONS (7o be completed for each project)

VIOLATIONS AND PENALTIES
1. Lessees will be held accountable to the conditions outlined herein. If a violation is
identified, NTMWD will follow the steps outlined below:

First Notice: NTMWD will generally issue a written warning notifying Lessee of the
violation, outlining actions to correct the violation, and providing a resolution timeframe.
Depending on the non-compliance issue (e.g. is the issue an imminent health or safety
concern), the time provided for resolution and the degree to which NTMWD may step in
and proactively correct an issue may vary. Some violations may immediately generate a
fine. NTMWD may;, at its discretion, waive fines to be imposed at the first notice. NTMWD
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will follow up within the specified timeframe to document resolution of the issue. Increased
frequency of monitoring and inspection may be warranted for a period of time following
resolution.

Second Notice: A second notice may involve the same activity or conditions as the first
notice, or it may be a new issue. Second notices for the same situation that triggered the
first notice will also be linked to increased fines and shorter resolution timeframes. Lessees
will be required to reimburse NTMWD for costs associated with monitoring, inspection,
and follow-up for second notice actions.

Third Notice: Three notices for the same or different instances of non-compliance with this
Agreement within one year will trigger a notice to revoke or terminate this Agreement.
Lessee will have thirty (30) days to remove Improvements at his or her expense and restore
the Leased Property to its condition prior to the construction of the Improvements (if
applicable). Lessee may appeal a notice of termination to NTMWD within fifteen (15) days
of receiving the notice. NTMWD will respond to Lessee within thirty (30) days.

2. Resolution timeframes and fines are dependent on the harm that may occur to people,
property, and resources if the violation were to continue. Violations that are hazardous, or
potentially hazardous, generally have shorter resolution timeframes and higher penalties
than administrative violations. Exhibit X outlines resolution timeframes, remedies, and
penalties for various violations.

EFFECTIVE DATE AND TERM

This Agreement becomes effective on the date this Agreement is signed by both Parties (the
“Effective Date”) and will be valid for five years after the date of the latest signature. This
Agreement will expire on

AUTHORIZATION

This Agreement authorizes the lease and use of NTMWD-owned property described herein. If
Lessee implements a project that differs from the Project described herein, Lessee will be subject
to penalties and fines, described in this Agreement, and potentially termination.

EXECUTION
The Parties hereto acting under authority of their respective governing bodies have caused this
Agreement to be duly executed in several counterparts, each of which shall constitute an original.

[The remainder of this page is intentionally left blank. Signatures are on the following pages.]
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